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VIOLENT  AND  DRUG  TRAFFICKING  CRIMES: 
THE  BAILEY  DECISION'S  EFFECT  ON  PROS- 
ECUTIONS UNDER  924(c) 


WEDNESDAY,  SEPTEMBER  18,  1996 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:18  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Mike  DeWine  pre- 
siding. 
Also  present:  Senators  Grassley  and  Biden. 

OPENING  STATEMENT  OF  HON.  MIKE  DeWINE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  OHIO 

Senator  DeWine.  I  would  like  to  welcome  everyone  to  this  hear- 
ing. I  apologize  for  the  delay,  but  as  you  may  know,  there  was  a 
rollcall  vote  that  is  still  going  on  that  started  at  2  o'clock. 

Our  focus  today  will  be  on  the  issue  of  guns  and  drugs.  We  are 
here  to  find  ways  to  provide  enhanced  mandatory  penalties  for 
those  criminals  who  choose  to  use  firearms  in  furtherance  of  their 
violent  crimes  or  drug  trafficking  endeavors. 

Until  1995,  our  message  to  criminals  who  mixed  guns  and  drugs 
was  quite  simple:  Guns  and  drugs  are  a  recipe  for  disaster,  and  if 
you  mix  them,  you  are  going  to  pay  a  price.  The  Federal  Code  was 
an  effective  tool  for  Federal  prosecutors  to  get  drug  traffickers  who 
used  or  carried  firearms  during  or  in  relationship  to  their  drug 
trafficking  crime,  to  get  them  off  our  streets  and  behind  bars. 

The  Supreme  Court's  December  6,  1995,  decision  in  Bailey  v. 
United  States  has  clearly  severely  limited  the  effectiveness  of  this 
statute  as  a  crime-fighting  tool.  As  a  result  of  the  Court's  decision. 
Federal  prosecutors  must  now  prove  that  a  defendant  actively  em- 
ployed a  firearm  during  the  drug  trafficking  crime. 

The  question  before  the  committee  today  is  not  whether  we 
should  restore  this  crime-fighting  tool,  but  rather  how  is  the  best 
way  to  do  it.  There  are  currently  three  proposals  before  the  com- 
mittee— one  bill  that  I  introduced,  one  introduced  by  Senator 
Helms,  and  we  also  have  the  administration's  proposal.  All  of  these 
proposals  are  an  attempt  to  reach  basically  the  same  group  of 
criminals — drug  traffickers  and  other  violent  criminals  who  use  a 
gun  in  the  commission  of  a  felony. 

We  will  hear  today  from  a  variety  of  witnesses  who  will  bring 
their  various  perspectives  to  the  debate.  Senator  Helms,  who  will 
be  testifying  first  today,  became  involved  in  the  issue — he  is  really 
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involved  in  the  issue  now  for  the  second  time  because  he  was  first 
involved  in  drafting  and  passing  the  underlying  statute.  Now  that 
the  Bailey  decision  has  been  handed  down  by  the  Supreme  Court, 
Senator  Helms  is  back  at  this  matter  again.  He  has  aggressively 
pursued  a  solution  to  this  problem  and  our  offices  have  been  work- 
ing very  closely  together  to  get  to  the  point  where  we  are  today. 
We  certainly  are  happy  to  have  him  here  today  and  appreciate  his 
insight  on  this. 

We  will  also  hear  later  from  the  Justice  Department  regarding 
the  administration's  proposal,  as  well  as  from  past  and  present  law 
enforcement  officials  who  have  had  an  opportunity  to  deal  with  the 
drugs  and  guns  on  the  streets  and  in  the  courts.  I  believe  that  we 
can  move  legislation  before  this  Congress  adjourns.  There  is  a 
broad  consensus  to  act  and  to  respond  to  the  Bailey  decision.  We 
all  want  to  communicate  one  very  important  message  to  violent 
criminals:  When  you  join  guns  and  drug  trafficking,  we  are  coming 
after  you. 

Let  me  just  finally  conclude  before  I  turn  to  my  colleague,  the 
distinguished  Senator  from  North  Carolina,  Senator  Helms,  with 
this  one  additional  comment,  and  that  is  that  we  are  seeking  guid- 
ance from  the  witnesses  today.  I  think  there  is  a  broad  consensus 
that  we  need  to  address  this  Supreme  Court  decision.  The  Court, 
in  essence,  invited  Congress  to  do  this.  There  is  a  broad  consensus, 
I  think,  in  this  country  that  violent  offenders,  those  who  use  a  gun 
in  the  commission  of  a  felony,  need  to  have  very,  very  severe  sen- 
tences, that  those  sentences  need  to  be  enhanced  if  they  do,  in  fact, 
commit  the  crime  with  a  gun.  I  think  there  is  also  a  very  broad 
consensus  in  this  country  that  the  use  of  drugs,  drug  sales  and 
guns  also  must  mandate  an  enhanced  penalty. 

This  is  an  issue  that  I  have  personally  been  dealing  with  for  now 
15  or  16  years.  When  I  was  in  the  State  senate  in  the  State  of 
Ohio,  I  wrote  Ohio's  mandatory  sentencing  bill  and  that  bill  in- 
cluded a  very  specific  provision  that  enhanced  the  sentencing  and 
made  it  mandatory  if  someone  used  a  firearm  in  the  commission 
of  a  felony.  With  that  brief  introduction,  it  is  my  pleasure  now  to 
turn  to  my  colleague  from  North  Carolina,  Senator  Helms.  Senator, 
thank  you  very  much  for  joining  us. 

STATEMENT  OF  HON.  JESSE  HELMS,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  NORTH  CAROLINA 

Senator  Helms.  Mr.  Chairman,  thank  you  very  much,  and  Sen- 
ator Grassley.  I  can't  tell  you  how  much  I  appreciate  your  schedul- 
ing this  hearing  regarding  Bailey  v.  United  States  which  enables 
criminals,  to  put  it  bluntly  and  frankly,  to  avoid  tough  prison  sen- 
tences by  merely  concealing  their  guns. 

Now,  if  there  is  anybody  in  this  broad  land  who  ought  not  to  be 
even  considered  for  gun  ownership,  it  is  people  who  deal  in  drugs, 
and  there  could  not  be  a  worse  time  to  go  soft  on  criminals.  But 
when  the  Supreme  Court's  decision  was  announced,  hardened 
criminals  all  across  America  were  overjoyed  by  the  prospect  of  pris- 
on doors  swinging  open  to  them  and  for  them.  Sure  enough,  since 
the  Bailey  decision  last  December  6,  hundreds  of  criminals  have  in- 
deed been  set  free. 


Now,  I  feel  strongly  that  Congress  is  morally  obligated  to  correct 
this  latest  blunder  by  the  Supreme  Court,  and  that  is  why  I  intro- 
duced S.  1612,  which  you  referred  to  earlier  in  your  remarks,  Mr. 
Chairman.  S.  1612  requires  a  10-year  mandatory  minimum  sen- 
tence for  any  violent  or  drug  trafficking  felon  having  a  firearm  in 
his  or  her  possession  during  the  commission  of  a  heinous  crime. 
This  legislation  will  send  a  clear  message,  I  think,  to  criminals.  If 
you  use  a  gun  in  any  way  to  further  your  violent  criminal  behavior, 
you  get  a  minimum  of  10  years  in  the  slammer.  Mr.  Chairman,  20 
Senators  are  cosponsors  of  S.  1612;  8  of  those  20  serve  on  this  Judi- 
ciary Committee. 

This  bill  is  intended  to  crack  down  on  gun-toting  thugs,  and  that 
is  the  best  way  to  describe  them  that  I  can  think  of,  people  who 
commit  violent  felonies  and  drug  trafficking  offenses.  Moreover,  it 
will  ensure  that  criminals  who  possess  a  firearm  while  committing 
a  violent  or  drug  trafficking  felony  will  receive  stiff  punishment, 
and  that  is  just  common  sense.  Violent  felons  who  possess  firearms 
are  more  dangerous  than  those  who  don't.  This  legislation  does  not 
apply  to  anyone,  of  course,  who  is  lawfully  possessing  a  gun. 

It  may  be  useful  to  review  how  we  got  to  this  point.  Current  Fed- 
eral law  states  that  a  person  who,  during  a  Federal  crime  of  vio- 
lence or  drug  traflicking,  uses  or  carries  a  firearm,  is  sentenced  to 
5  years  in  prison.  And  this  is  a  very  effective  law;  Federal  prosecu- 
tors have  used  it  more  than  9,000  times  to  add  5  additional  years 
to  the  prison  sentences  of  criminals  who  use  or  carry  firearms.  800 
of  those  instances  occurred  in  North  Carolina. 

But  along  came  the  Supreme  Court  with  its  unwise  decision  to 
undermine  the  prosecution  of  violent  criminals  because  the  decision 
requires  that  a  violent  felon,  "actively  employ,"  a  firearm  in  order 
to  receive  the  additional  5-year  sentence.  The  Court  held  that  a 
firearm  must  be  brandished  or  fired,  or  otherwise  actively  used.  So 
if  a  criminal  only  possesses  a  firearm  but  doesn't  fire  it  or  other- 
wise use  it,  he  escapes  the  additional  5-year  penalty  and  can  defer 
killing  a  victim  until  the  next  time  around. 

Somebody  put  it  this  way:  A  felon  who  stashes  a  gun  with  his 
drugs  or  one  who  hides  a  weapon  in  a  crackhouse  when  he  hears 
the  cops  coming  will  perhaps  get  off  with  a  slap  on  the  wrist, 
thanks  to  this  decision  by  the  Supreme  Court.  But  the  Court  did 
issue  this  invitation  to  the  Congress,  and  that  is  the  reason  I  am 
sitting  here  and  the  reason  you  are  sitting  there  right  now.  The 
Court  said,  "Had  Congress  intended  possession  alone  to  trigger  li- 
ability *  *  *  it  could  easily  have  so  provided."  OK,  Mr.  Chairman. 
That  is  precisely  the  point  of  this  legislation,  to  make  clear  that 
possession  alone  by  a  drug  dealer  does  indeed  trigger  liability. 

Let  us  turn  it  around.  This  Supreme  Court  decision  has  weak- 
ened Federal  law;  it  has  weakened  the  potential  for  dealing  with 
felons,  violent  felons,  and  it  has  already  led  to  the  early  release  of 
hundreds  and  hundreds  of  violent  criminals.  After  the  word  got  out 
about  the  Bailey  decision  by  the  Court,  prisoners  began  frantically 
preparing  and  filing  motions  to  get  out  of  jail  as  quick  as  they 
could.  Prosecutors  were  inundated  with  habeas  corpus  appeals. 

One  example  is  a  man  named  Lancelot  Martin,  who  ran  a  Hai- 
tian drug  trafficking  operation  down  in  Raleigh,  which  is  my  home- 
town, the  capital  city  of  North  Carolina.  Mr.  Lancelot  Martin  used 


the  U.S.  Postal  Service  to  receive  and  sell  drugs  and  he  was  ar- 
rested in  Raleigh.  The  police  seized  his  drugs  and  they  recovered 
a  9-millimeter  semi-automatic  pistol  that  Mr.  Martin  used  to  pro- 
tect his  drug  business. 

Now,  Lancelot  Martin  was  convicted  on  drug  trafficking  charges 
and  received  a  5-year  sentence  for  using  the  gun.  But  on  March  11 
of  this  year,  long  before  his  sentence  would  have  expired,  Lancelot 
Martin  walked  free  simply  because  while  both  his  gun  and  a  hefty 
supply  of  drugs  were  found,  the  gun  was  not  actively  employed  at 
the  time  he  was  caught. 

So  you  see,  Mr.  Chairman,  S.  1612  will  ensure  that  future  crimi- 
nals possessing  guns,  like  Lancelot  Martin  did,  will  serve  real  time 
when  they  possess  a  gun  in  furtherance  of  a  violent  or  drug  traf- 
ficking crime.  Literally  hundreds  of  other  examples  similar  to  those 
Lancelot  Martin  are  in  the  court  records  all  across  this  country. 

Let  me  repeat,  this  legislation  will  increase  the  mandatory — and 
let  me  repeat  for  emphasis — mandatory  sentences  for  violent  armed 
felons.  They  will  be  increased  to  10  years,  and  if  the  firearm  is  dis- 
charged, the  term  of  imprisonment  will  be  20  years.  If  somebody 
is  killed  as  a  result  of  this  crime,  the  penalty  is  death  or  manda- 
tory life  imprisonment.  This  bill  also  proposes  to  increase  to  25 
years  the  mandatory  sentences  for  second  and  subsequent  offenses. 

It  is  an  unfortunate  fact,  Mr.  Chairman,  that  the  current  admin- 
istration has  focused  more  on  midnight  basketball  games  than  pris- 
on sentences  that  will  cause  criminals  to  think  about  the  penalties 
awaiting  them.  Instead  of  moral  leadership,  I  fear  that  the  White 
House  has  projected,  at  best,  an  ambiguous  cultural  message  to  the 
young  people  of  America. 

The  President  of  the  United  States  has  himself  joked  on  MTV 
about  his  own  drug  use.  His  Surgeon  General  has  suggested  that 
narcotics  be  legalized.  The  White  House  drug  office  has  been  gut- 
ted. Reports  of  drug  use  at  the  White  House  are  rampant,  and  the 
Attorney  General  herself — and  she  is  a  nice  lady — has  testified 
against  mandatory  minimum  sentences  for  drug  dealers. 

So  what  are  we  to  assume  by  all  of  this?  I  will  tell  you  in  terms 
of  statistics.  Prosecutions  of  drug  criminals  have  dropped  20  per- 
cent under  the  Clinton  administration.  Drug  prosecutions  have  de- 
clined 12  percent  in  the  past  2  years.  The  tragic  and  predictable 
result  of  all  of  this,  Mr.  Chairman  and  Senator  Grassley,  is  sky- 
rocketing drug  use  among  teenagers  in  this  country. 

I  don't  want  to  sermonize  anybody,  but  fighting  crime  is  and 
must  be  a  top  concern  in  our  country.  It  has  been  estimated  that 
one  violent  crime  is  committed  every  16  seconds  in  the  United 
States.  I,  for  one,  and  I  am  sure  most  of  you  agree — we  have  just 
got  to  fight  back  with  the  most  severe  punishment  possible  for 
those  who  terrorize  law-abiding  citizens.  And  I  submit.  Senators, 
that  enactment  of  this  legislation  is  a  necessary  step  toward  recom- 
mitting our  Government  and  our  citizens,  and  therefore  our  coun- 
try, to  a  real,  honest-to-God  war  on  drugs. 

I  thank  you  again  for  scheduling  this  hearing  and  I  thank  you 
for  allowing  me  to  appear. 

Senator  DeWine.  Senator,  thank  you  very  much  not  only  for 
your  testimony,  but  for  your  leadership  and  your  continued  leader- 
ship in  this  area.  I  don't  think  there  is  anything  more  important 


that  we  can  do  if  we  are  really  interested  in  dealing  with  the  crime 
problem  in  this  country  than  to  target  violent  offenders,  to  target 
people  who  use  a  gun  in  the  commission  of  a  felony. 

Senator  Helms.  I  agree. 

Senator  DeWine.  The  nexus  between  drug  trafficking  and  guns 
has  always  been  there.  It  was  there  20  years  ago  when  I  was  a 
county  prosecuting  attorney.  It  goes  with  the  territory,  and  I  think 
we  have  to  do  what  we  can  in  this  Congress  to  regain  the  ground 
that,  frankly,  we  lost  in  that  Supreme  Court  decision,  regain  the 
ground  for  the  citizens  against  the  armed  criminals  and  make  sure 
everyone  understands  that  these  criminals  are  going  to  pay  a  very 
heavy  price  if  they  have  a  gun.  If  that  is  part  of  the  offense,  they 
are  going  to  pay  a  very  heavy  price. 

Let  me  turn  to  my  colleague,  Senator  Grassley,  for  either  any 
opening  comments  or  any  questions  for  Senator  Helms. 

STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  First  of  all,  thank  you  very  much  for  your 
leadership  in  this  area,  and  you  have  noted  many  members  of  this 
committee — I  think  more  than  a  majority,  you  mentioned,  are  co- 
sponsors  of  your  bill.  I  am  happy  to  be  one  of  those  cosponsors  of 
your  bill,  and  I  think  you  are  responding  in  a  very  common-sense 
way  to  what  everybody  feels  is  a  common-sense  approach.  Con- 
sequently, I  feel,  then,  a  majority  of  the  people  obviously  are  not 
going  to  find  sympathy  with  the  Supreme  Court,  regardless  of  how 
sincere  they  might  have  been  in  what  they  might  call  a  strict  inter- 
pretation of  the  law. 

Let  us  suppose  that  they  are  right,  that  that  is  what  the  law 
calls  for.  Then,  obviously,  it  calls  for  us  to  step  in  and  to  change 
the  law  to  make  sure  that  it  doesn't  encourage  further  use  of  guns 
in  criminal  activity.  I  think  your  legislation  is  doing  nothing  more 
than  just  returning  the  law  to  what  everybody  thought  it  had  been, 
as  best  exemplified  by  a  lot  of  lower  court  decisions. 

We  are  going  to  have  greater  certainty  in  the  law  with  the  pas- 
sage of  your  legislation  because,  in  the  meantime,  if  we  don't,  the 
Supreme  Court  decision  is  going  to  leave  in  a  quandary  situations 
that  lower  courts  had  fairly  stabilized  over  a  long  period  of  time. 

So  I  don't  have  an  opening  statement.  I  don't  think  on  this  issue 
we  need  an  opening  statement.  It  is  the  sort  of  thing  that  just  ev- 
erybody looks  at  and  says,  well,  how  could  the  Supreme  Court  do 
it.  We  don't  want  to  question  their  motives,  but  we  do  want  to 
make  sure  that  what  we  thought  was  certain  law,  now  fairly  uncer- 
tain law,  once  again  becomes  certain  law.  So  you  do  that,  I  believe, 
in  as  simple  a  way  as  you  can,  and  we  have  to  do  it  and  we  are 
glad  you  are  leading  the  way. 

Senator  Helms.  Well,  thank  you  very  much,  Senators.  I  will  say 
for  the  Supreme  Court,  having  criticized  the  distinguished  Court, 
that  they  told  us  exactly  how  to  remedy,  and  I  assume  that  they 
agree  that  the  measure  that  we  now  have  not  only  is  needed,  but 
would  be  constitutional. 

I  thank  you  very  much. 

Senator  DeWine.  Senator,  thank  you  very  much. 


We  will  turn  now  to  our  second  witness,  Kevin  Di  Gregory.  Mr. 
Di  Gregory  is  a  Deputy  Assistant  Attorney  General  in  the  Depart- 
ment of  Justice's  Criminal  Division. 

Thank  you  very  much  for  joining  us. 

STATEMENT  OF  KEVIN  DI  GREGORY,  DEPUTY  ASSISTANT  AT- 
TORNEY GENERAL,  CRIMINAL  DIVISION,  U.S.  DEPARTMENT 
OF  JUSTICE,  WASHINGTON,  DC 

Mr.  Dl  Gregory.  Thank  you,  Senator  DeWine,  for  inviting  us. 
We  appreciate  it. 

Senator  DeWine.  We  have  your  written  statement  which,  of 
course,  is  a  part  of  the  record  and  you  can  proceed  from  either  that 
statement  or  however  you  want  to  proceed. 

Mr.  Dl  Gregory.  Thank  you.  Senator  DeWine,  Senator  Grassley. 
My  name  is  Kevin  Di  Gregory  and  I  am  a  Deputy  Assistant  Attor- 
ney General  in  the  Department  of  Justice  Criminal  Division.  It  is 
truly  a  privilege  to  appear  before  you  today,  and  I  welcome  the  op- 
portunity to  discuss  with  you  a  number  of  issues  relating  to  our 
ability  to  prosecute  and  punish  dangerous  offenders  who  abuse  fire- 
arms, particularly  those  who  employ  firearms  to  effectuate  violent 
criminal  activities  and  drug  distribution. 

Currently,  title  18,  United  States  Code,  section  924(c),  makes 
subject  to  a  mandatory  minimum  punishment  beyond  that  imposed 
for  the  predicate  crime  whoever  "uses  or  carries  a  firearm"  during 
and  relation  to  a  crime  of  violence  or  a  drug  trafficking  crime.  Prior 
to  the  Supreme  Court's  last  term,  the  Federal  appellate  courts 
broadly  construed  the  term  "uses"  in  that  statute  to  embrace  not 
only  instances  where  the  defendant  brandished,  fired,  or  displayed 
a  firearm  during  a  crime  of  violence  or  drug  trafficking  offense,  but 
also  to  those  situations  where  a  defendant  kept  a  firearm  available 
to  provide  security  for  the  transaction,  its  fruits  or  proceeds,  or  was 
otherwise  emboldened  by  its  presence  in  the  commission  of  the  of- 
fense. 

Under  this  interpretation  of  the  term,  "use"  could  be  inferred 
from  the  presence  of  a  firearm  in  proximity  to  narcotics,  drug  pro- 
ceeds, or  a  drug  trafficking  transaction.  Likewise,  the  strategic 
placement  of  a  firearm  in  a  room  or  a  building  used  as  a  drug  dis- 
tribution or  processing  center  would  constitute  "use"  within  the 
meaning  of  section  924(c)  under  what  some  appellate  courts  termed 
the  "drug  fortress  theory." 

In  Bailey,  the  Supreme  Court  rejected  this  line  of  analysis.  Rea- 
soning that  such  a  broad  construction  of  the  term  "uses"  leaves  no 
role  for  the  "carries"  prong  of  section  924(c),  the  Bailey  court  con- 
cluded that  Congress  must  have  intended  "uses  to  reach  only  situa- 
tions where  the  firearm  was  actively  employed  during  the  commis- 
sion of  the  crime." 

As  a  consequence  of  this  narrow  judicial  construction,  the  "uses" 
prong  of  the  statute  now  applies  only  to  instances  where  a  defend- 
ant brandishes,  displays,  fires,  or  attempts  to  fire  a  firearm  in  the 
commission  of  a  crime  of  violence  or  a  drug  trafficking  crime,  or 
where  the  defendant  uses  a  firearm  as  an  item  of  barter  or  perhaps 
refers  to  the  presence  of  the  firearm  to  facilitate  the  offense.  As  a 
result,  the  statute  no  longer  embraces  those  situations  where  the 


defendant  employs  a  firearm  to  facilitate  a  drug  trafBcking  crime 
by  keeping  it  available  to  safeguard  the  transaction  or  its  proceeds. 

The  committee  has  asked  me  to  discuss  the  three  legislative  pro- 
posals, including  an  administration  proposal,  that  are  now  pending 
in  the  Senate  to  return  the  coverage  of  924(c)  to  embrace  such  ac- 
tivities. All  three,  which  we  support  in  principle,  share  the  common 
feature  that  they  predicate  culpability  under  that  statute  upon  pos- 
session of  a  firearm  in  relation  to  the  underlying  offense,  and  thus 
eliminate  the  requirement  of  the  Bailey  Court  that  the  firearm  be 
actively  employed  by  the  offender  in  some  particular  way. 

Permit  me  briefly,  if  I  might,  to  comment  upon  each  of  the  pro- 
posals and  compare  them  to  one  another. 

Your  bill.  Senator  DeWine,  S.  1945,  would  insert  after  the  phrase 
"uses  or  carries  a  firearm"  the  phrase  "or  has  a  firearm  in  close 
proximity  to  illegal  or  drug  proceeds,  in  close  proximity  at  the  time 
of  his  or  her  arrest,  or  in  close  proximity  at  the  point  of  sale  of  ille- 
gal drugs."  Thus,  under  your  formulation,  many  of  the  situations 
where  the  pre-Bailey  courts  would  have  found  "use"  by  reference  to 
strategic  placement  of  a  firearm  in  relation  to  a  drug  trafficking  of- 
fense would  again  be  covered.  While  we  applaud  your  efforts  at 
doing  so,  we  have  a  number  of  concerns  with  the  proposal  that  I 
will  briefly  address. 

First,  the  amendment  appears  to  apply  only  to  drug  offenses  and 
not  to  possible  crimes  of  violence  in  which  the  defendant  has  a  fire- 
arm but  does  not  actively  use  it.  In  our  view,  any  amendment  to 
deal  with  the  Bailey  problem  should  embrace  crimes  of  violence  as 
well  as  drug  trafficking  crimes. 

Second,  924(c)  was  intended  to  deter  the  enhanced  danger  result- 
ing from  the  employment  of  a  firearm  during  and  in  relation  to  a 
crime  of  violence  or  a  drug  trafficking  crime.  Making  punishable 
the  presence  of  a  firearm  near  drugs  or  drug  proceeds  at  the  time 
of  an  arrest  without  reference  to  any  underlying  crime  doesn't  seem 
to  advance  that  purpose.  The  amendment  should  continue  the  ex- 
tant legislative  policy  of  punishing  employment  of  a  firearm  during 
and  in  relation  to  the  commission  of  a  predicate  offense  and  not 
make  the  predicate  event  an  occasion  that  might  precede  or  follow 
such  a  crime. 

Finally,  the  phrase  "in  close  proximity"  is,  in  our  view,  ambigu- 
ous and  therefore  could  be  subject  to  disparate  judicial  interpreta- 
tion and  application.  We  would  prefer  adoption  of  the  phrase  "pos- 
sesses a  firearm,"  as  the  word  "possesses"  has  been  well  defined  in 
the  law  and  would  appear  to  be  broader  in  scope  than  the  phrase 
"in  close  proximity." 

The  legislation  introduced  by  Senator  Helms  and  the  bill  pro- 
posed by  the  administration  share  several  common  features  which 
I  can  address  simultaneously.  First,  both  formulations  substitute 
for  the  phrase  "uses  or  carries"  the  phrase  "possesses."  This  lan- 
guage would,  in  our  view,  cover  virtually  all  the  situations  to  which 
the  Federal  courts  applied  924(c)  prior  to  Bailey. 

The  term  "possesses"  is  both  broad  in  scope  and  well  defined  in 
Federal  jurisprudence,  as  I  have  noted  previously.  It  applies  to 
both  actual  and  constructive  possession;  that  is,  instances  where, 
although  the  defendant  does  not  have  actual  possession  of  the  fire- 
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arm,  he  has  the  abiUty  to  exercise  dominion  or  control  over  the 
firearm  either  directly  or  through  others. 

Both  the  administration  proposal  and  S.  1612  provide  for  en- 
hanced penalties  beyond  those  for  mere  possession  where  a  defend- 
ant actually  discharges  a  firearm  during  the  course  of  a  crime.  We 
also  note  that  Senator  Helms'  amendment  would  impose  a  10-year 
mandatory  enhancement  where  any  firearm  is  possessed,  as  com- 
pared to  the  5-year  minimum  mandatory  now  in  place,  and  a  30- 
year  enhancement  identical  to  that  already  in  place  in  cases  where 
the  firearm  possessed  is  a  machinegun,  destructive  device,  or  is 
equipped  with  a  silencer.  We  believe  that  to  maintain  consistency 
with  the  present  sentencing  scheme,  S.  1612  would  need  to  include 
an  intermediate  category  for  purposes  of  sentence  enhancement 
when  the  firearm  employed  is  a  short-barreled  rifle,  a  short-bar- 
reled shotgun,  or  a  semiautomatic  assault  weapon. 

We  note,  last,  that  there  is  a  missing  component  in  both  S.  1612 
and  S.  1945  that,  while  not  strictly  aimed  at  the  Bailey  decision, 
is  nevertheless  important  in  dealing  effectively  with  the  problem  of 
criminal  firearms  misuse,  and  I  am  referring  now  to  the  so-called 
civil  rights  restoration  provision  in  the  Federal  firearms  laws  ad- 
dressed in  the  administration  bill  that  allows  dangerous  felons  in 
some  cases  to  lawfully  acquire  firearms. 

One  of  the  most  serious  problems  hindering  our  prosecutors'  en- 
forcement of  Federal  firearms  statutes  arises  from  the  definition  of 
"conviction"  in  18  U.S.C.  921(a)(20).  Under  18  U.S.C.  922(g),  it  is 
unlawful  for  a  convicted  felon  to  possess  a  firearm.  Section  922(g) 
violations  also  serve  as  a  basis  for  the  mandatory  penalties  applica- 
ble under  the  Armed  Career  Criminal  Act  for  922(g)  violators  who 
have  three  or  more  crimes  of  violence  or  serious  drug  trafRcking 
convictions.  What  is  a  "conviction"  is  therefore  vital  to  the  enforce- 
ment of  these  important  provisions. 

Prior  to  the  1986  Firearms  Owners'  Protection  Act,  a  conviction 
for  purposes  of  Federal  firearms  prohibitions  was  a  question  of 
Federal  and  not  State  law.  Federal  law  provided  that  once  an  indi- 
vidual was  convicted  of  a  felony,  that  person  remained  under  Fed- 
eral firearms  disability  irrespective  of  State  laws  purporting  to  re- 
store the  person's  right  to  possess  firearms.  Offenders  could  apply 
to  the  Secretary  of  the  Treasury  for  relief  from  that  firearms  dis- 
ability. The  1986  act,  however,  changed  this  policy  and  provided, 
in  18  U.S.C.  921(a)(20),  that  a  conviction  for  which  a  person  has 
had  civil  rights  restored  generally  "shall  not  be  considered  a  convic- 
tion" under  Federal  firearms  statutes. 

We  believe  that  the  1986  amendment  has  had  adverse  effects 
from  the  standpoint  of  public  safety.  This  results  from  the  fact  that 
about  half  the  States  have  laws  that  provide  for  some  form  of  auto- 
matic firearms  rights  restoration,  including  several  States  that  pro- 
vide for  such  restoration  after  a  waiting  period,  and  at  least  one 
State  that  automatically  restores  firearms  possession  rights  imme- 
diately upon  completion  of  a  felon's  sentence,  so  that  the  felon  is 
enabled  to  walk  directly  out  of  prison  into  a  gun  dealer's  establish- 
ment and  try  to  legally  arrange  the  purchase  of  a  firearm.  Other 
States  allow  restoration  of  rights  automatically,  except  for  certain 
category  of  felons,  typically  those  convicted  of  violent  crimes,  while 


still  other  States  make  restoration  automatic  for  some  types  of  fire- 
arms but  not  others. 

Under  the  administration's  proposed  amendment,  no  State  res- 
toration of  rights  laws  would  be  effective  with  respect  to  Federal 
firearms  rights  if  the  person's  conviction  was  for  a  State  crime  that 
was  a  violent  felony  or  a  serious  drug  offense,  as  those  crimes  are 
defined  in  the  Armed  Career  Criminal  Act. 

We  believe  that  this  proposal  enjoys  a  wide  spectrum  of  support 
and  we  note  that  the  National  Rifle  Association,  on  May  5,  1992, 
before  a  subcommittee  of  this  committee,  testified  against  allowing 
those  convicted  of  violent  crimes  or  drug  trafficking  offenses  to  re- 
cover the  right  to  own  a  firearm. 

Enactment  of  this  proposal,  we  believe,  would  greatly  improve 
Federal  enforcement  of  firearms  prohibitions  relating  to  convicted 
felons.  We  urge  its  inclusion  in  any  legislation  considered  by  the 
Senate  to  deal  with  this  problem  of  firearm  misuse  relating  to  drug 
offenses  and  crimes  of  violence. 

This  concludes  my  statement.  I  would  be  pleased  to  answer,  or 
at  least  to  try  to  answer  any  questions  you  might  have. 

Senator  DeWine.  Thank  you  very  much.  I  am  going  to  go  a  little 
out  of  order  at  this  point.  Senator  Grassley  has  several  questions 
that  he  would  like  to  ask.  He  has  another  obligation  at  3  o'clock 
and  so  I  am  just  going  to  turn  to  Senator  Grassley. 

Senator  GRASSLEY.  Thank  you;  really,  only  two  questions. 

Mr.  Di  Gregory.  Good  afternoon.  Senator;  nice  to  see  you  again. 

Senator  GRASSLEY.  First  of  all,  has  this  decision,  the  Bailey  deci- 
sion, resulted  in  an  increase  in  habeas  corpus  petitions  seeking 
sentence  reductions  or  early  release,  and  if  you  could  in  your  an- 
swer give  some  detail  on  the  number  of  petitions  and  the  success 
of  the  petitions?  If  you  don't  have  the  exact  number,  you  might  be 
able  to  submit  that  number  to  us,  but  could  you  at  least  tell  us 
your  observation  of  this? 

Mr.  Dl  Gregory.  I  think  it  has  resulted  in  an  increase  in  the 
number  of  habeas  corpus  petitions,  but  I  don't  have  a  number  for 
you  and  I  would  be  glad  to  provide  that  for  you  at  a  later  time. 

Senator  Grassley.  Some  sort  of  judgment  from,  again,  a  general 
point  of  view  on  the  success  of  the  petitions? 

Mr.  Di  Gregory.  I  don't  have  a  judgment,  but  I  will  be  glad  to 
get  that  information  to  you. 

Senator  Grassley.  OK.  Prior  to  the  Bailey  decision,  how  fre- 
quently did  the  Justice  Department  use  924(c)?  How  many  of  those 
instances  involved  this  issue? 

Mr.  Dl  Gregory.  Senator,  if  I  recall  correctly,  I  think  that — and 
I  will  have  to  get  you  the  exact  number,  but  we  did  use  924(c)  in 
terms  of  those  persons  who  were  possessing  the  firearms  and  did 
not  brandish  them  or  fire  them  or  use  them  in  any  way  like  that. 
But  I  can  get  you  the  numbers  on  that. 

Senator  Grassley.  OK,  if  you  can  supply  that,  and  then  your 
analysis  of  it,  I  would  like  not  only  just  the  numbers,  but  somehow 
how  you  or  the  Department  of  Justice  feels  about  that  trend. 

Thank  you. 

Mr.  Dl  Gregory.  Thank  you.  Senator. 

Senator  DeWine.  Thank  you  very  much. 

Senator  Biden. 
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STATEMENT  OF  HON.  JOSEPH  R.  BIDEN,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  DELAWARE 

Senator  BiDEN.  Mr.  Chairman,  thank  you.  Let  me  begin  by  com- 
mending you  for  holding  this  hearing.  Having  been  here,  like  Sen- 
ator Grassley  as  well,  when  we  wrote  this  legislation,  I  was  quite 
frankly  surprised  at  the  Court's  decision.  I  mean,  this  can't  even 
be  characterized  as  a  liberal  or  a  conservative  decision.  This  was 
a  unanimous  decision.  Everyone  from  Scalia  on  down  voted  for  this 
position,  and  it  seems  so  out  of  sync  with  what  we  intended. 

I  mean,  if  I  am  not  mistaken — I  don't  want  to  be  held  to  this  for 
certain;  I  have  to  check  the  record,  but  I  think  when  I  spoke  to  this 
on  the  floor  at  the  time  it  was  passing  I  was  awful  clear  about  it. 
But  then  again  I  remember  Justice  Scalia's  admonition  relative  to 
when  you  are  looking  for  congressional  intent.  He  said  something 
to  the  effect,  in  one  case,  everybody  knows  staff  writes  those  things 
an3rway,  so  why  should  we  pay  attention  to  them?  He  is  wrong 
about  that,  but  that  is  what  he  said.  But,  nonetheless,  it  did  sur- 
prise me. 

I  think  the  Court,  in  interpreting  the  provision,  said  that  the  de- 
fendant uses  a  firearm  only  when  actively  employing  it  in  some 
way.  That  was  not  what  we  intended,  and  you  are  right  that  we 
have  to  clear  this  up.  I  think  the  Court  went  wrong.  When  we 
wrote  the  statute,  we  didn't  intend  such  a  narrow  reading.  As  we 
will  hear  about  today,  guns  can  play  a  very  significant  role  in 
crimes  even  if  they  aren't  brandished  or  fired. 

A  drug  dealer  keeps  a  loaded  gun  in  a  suitcase  nearby  just  in 
case  the  deal  goes  bad.  A  robber  keeps  a  gun  in  the  glove  compart- 
ment of  his  truck  just  in  case  he  needs  it  while  fleeing  the  scene 
of  a  crime.  You  can  give  hundreds  of  examples.  The  point  is  that 
individual  or  the  people  involved  are  no  less  secure  by  the  fact  that 
they  don't  know  that  the  guy  has  a  gun  in  his  pocket,  in  his  brief- 
case, in  his  possession.  The  gun  itself,  strategically  placed  and  ac- 
cessible, ups  the  ante  of  any  crime  and  greatly  increases  the  risk 
of  serious  bodily  injury. 

What  are  all  these  laws  about?  When  we  enhance  penalties, 
whether  they  work  or  not,  one  of  the  underlying  purposes — the  ra- 
tionale is  we  are  trying  to  dissuade  people  from  engaging  in  that 
activity.  The  bottom  line  here  is  what  we  intended  was  we  don't 
want  people  carrying  guns,  committing  crimes.  We  don't  want  peo- 
ple committing  crimes,  but  if  we  have  a  choice,  we  want  to  penalize 
the  person  who-  thinks  they  may  or  may  not  need  a  gun,  but  none- 
theless has  it  in  their  possession  when  they  commit  a  crime — we 
want  to  punish  that  person  more  than  the  person  who  doesn't. 

What  we  are  attempting  to  do  here  is  when  the  criminal  is  think- 
ing of  undertaking  an  activity,  if,  in  fact,  penalties  dissuade  at  all, 
they  leave  their  gun  at  home.  That  is  the  intention  of  this  because 
there  are  hundreds  of  cases  that  the  Justice  Department  could  cite 
for  us,  I  am  sure,  and  you  in  your  former  prosecutorial  days,  and 
me  in  my  former  days  of  being  on  the  other  side  of  this  equation 
as  a  defender,  where  the  person  never  intended  to  use  the  gun,  but 
panicked.  But  the  result  is  the  same.  Somebody  is  injured,  some- 
body is  dead,  somebody  is  in  trouble. 

So  the  idea  of  possession  is  well-known  in  our  law  and  has  been 
fleshed  out  by  our  courts.  In  fact,  the  Sentencing  Guidelines  specifi- 
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cally  provide  for  guideline  enhancement  where  the  defendant  "pos- 
sesses" a  gun  as  part  of  a  crime,  and  the  word  has  been  interpreted 
in  ways  that  I  believe  make  sense. 

For  example,  in  a  seventh  circuit  case,  a  guy  who  sold  drugs  in 
a  parking  lot  was  arrested  on  his  way  back  to  his  car.  There,  the 
police  found  a  gun  under  the  front  seat.  The  court  ruled  the  defend- 
ant possessed  a  gun  in  relation  to  the  drug  crime.  That  is  United 
States  V.  Rush,  1989. 

In  a  ninth  circuit  case,  a  man  was  arrested  as  he  walked  down 
the  street  toward  the  bank.  The  police  found  a  gun  underneath  his 
jacket.  He  was  convicted  of  attempted  bank  robbery  and  the  court 
ruled  that  he  possessed  a  gun  in  relation  to  the  crime,  even  though 
he  never  entered  the  bank — United  States  v.  Moore,  1978. 

The  Supreme  Court,  in  the  Bailey  case,  said  the  defendant  would 
have  been  held  to  have  possessed  a  gun  because  when  the  police 
found  drugs  in  the  front  seat  of  his  car,  they  also  found  a  gun  in 
the  trunk.  So  possession  under  the  law  appears  to  come  down  to 
this:  the  gun  is  in  the  proximity  of  the  crime  and  accessible  in  rela- 
tion to  the  crime. 

Let  me  also  say  while  I  support  fixing  the  legal  standard  inter- 
preted in  Bailey,  I  think  it  unwise  to  change  the  basic  penalty  of 
the  statute  by  increasing  the  mandatory  minimum  from  5  to  10 
years.  Let  us  not  forget  the  nature  of  the  penalty.  It  is  an  enhance- 
ment for  having  a  gun  and  it  is  imposed  on  top  of  a  penalty  that 
is  the  underlying  penalty  that  would  be  received. 

Here  is  my  concern  about  increasing  mandatory  minimums  in 
the  statute.  First,  I  am  concerned  that  it  could  backfire.  I  am  con- 
cerned that  we  will  see  fewer  prosecutors  use  the  statute,  and  I 
know  people  don't  think  that  occurs,  but  prosecutors  sit  down  and 
say,  OK,  this  is  a  case  that  the  underlying  crime  would  get  2  or 
3  years;  by  bringing  the  gun  into  it,  I  am  going  to  put  the  person 
away  12  years;  I  don't  want  to  do  that.  So  they  end  up  pleading 
out  to  something  else.  I  mean,  you  make  the  penalties  mandatory 
minimums  and  too  high  and  sometimes  they  have  a  counter- 
productive effect  on  prosecuting  those  cases,  and  sometimes  has  an 
effect  on  juries  as  well. 

Prosecutors  will  see  that  it  just  doesn't  make  sense  to  put  a  low- 
level  mule  in  a  drug  transaction  behind  bars  for  an  extra  10  years 
because  he  has  an  unloaded  hunting  rifle  in  his  pickup.  I  mean,  he 
may  conclude  he  is  not  going  to  do  that  if  this  is  10  years,  which 
raises  in  my  mind  another  problem  with  these  kinds  of  penalties. 
They  treat  different  types  of  offenders  the  same,  which  means  that 
the  bad  guys  get  the  same  punishment  as  the  person  who  has  con- 
siderably less  blame.  But  that  is  another  time,  that  is  another  de- 
bate, that  is  another  story.  I  think  we  should  just  fix  what  is  bro- 
ken here,  and  I  hope  we  will  keep  our  eye  on  the  ball  and  change 
the  legal  standard  in  the  statute,  while  making  sure  that  dan- 
gerous criminals  are  the  ones  treated  the  most  severely. 

Again,  I  empathize  and  sympathize  with  the  approach  taken  by 
Senator  DeWine,  but  I  think  that  the  Justice  Department  is  right. 
This  is  an  unusual  day.  The  record  should  note  that  Biden,  the 
Justice  Department  and  Jesse  Helms  all  agree  on  something.  I 
promise  it  will  never  happen  again,  Mr.  Chairman,  where  I  choose 
Jesse's  way. 
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But  all  kidding  aside,  I  think  because  there  is  a  standard,  be- 
cause the  word  "possess"  has  been  interpreted  in  the  law,  because 
we  know  what  it  means  in  other  circumstances,  I  think  it  is  the 
wisest,  surest  way  to  go.  I  am  confident,  knowing  you,  that  you  did 
not  intend  merely  to  cover  only  drug  crimes;  at  least  I  assume  you 
didn't.  You  wish  to  cover  violent  crimes  as  well,  and  so  I  think  the 
best  way  to  do  it  is  the  way  suggested.  Again,  I  want  to  thank  you, 
Mr.  Chairman,  for  being  so  vigilant  and  moving  so  rapidly  on  this. 

Again,  in  conclusion,  talk  about  something  missing  between  the 
cup  and  the  lip.  I  mean,  the  idea  that  the  entire  Supreme  Court 
concluded  that  we,  in  fact,  did  not  intend  what  we  intended  should 
be  a  lesson  at  least  to  me  that  I  should  be  considerably  more  ex- 
plicit than  I  thought  I  had  to  be  in  light  of  the  way  the  Court  is 
looking  at  legislative  intent.  I  also  would  suggest  that  the  point 
made  by  the  Justice  Department  on  the  other  matter  is  also  well 
taken  and  we  should  look  at  that  as  well. 

I  don't  have  any  questions  because  I  agree  with  you.  I  learned 
from  the  first  trial  lawyer  I  ever  worked  for,  you  know,  when  the 
witness  agrees,  stop  asking  questions.  So  I  don't  have  any  ques- 
tions. 

Senator  DeWine.  Thank  you  very  much. 

I  think  it  is  important  to  keep  our  eye,  as  Senator  Biden  says, 
on  the  ball  and  fix  what  is  broken,  and  I  guess  that  would  be  my 
reaction  to  the  Justice  Department's  statement  about  the  whole 
issue  of  firearms  disability.  I  think  I  probably  agree  with  you  on 
the  issue.  Whether  we  do  it  today,  whether  we  do  it  in  this  bill, 
I  think,  is  more  a  question  of  what  is  practical  and  what  we  can 
actually  get  done  because  I  think  it  is  important  that  we  get  this 
issue  dealt  with  and  we  get  that  fixed. 

The  problem  that  you  talked  about  as  far  as  the  firearms  disabil- 
ity and  whether  or  not  we  use  a  national  standard,  basically  a  pre- 
emption at  the  Federal  level,  or  whether  we  allow  the  States  to  do 
it — that  has  been  with  us  for  some  time,  has  it  not?  I  mean,  this 
is  not  a  new  problem.  This  goes  back  to,  what,  1986? 

Mr.  Di  Gregory.  It  is  not  a  new  problem,  but  I  can  only  tell  you 
that  it  is  a 

Senator  DeWine.  Excuse  me.  I  am  not  in  any  way  saying  it  is 
not  a  problem.  In  fact,  as  I  said,  I  think  I  come  down  on  your  side 
on  this  issue.  I  think  it  is  a  question  of  how  we  get  it  down  and 
when  we  get  it  done. 

Mr.  Di  Gregory.  I  just  want  to  let  you  know  that  this  issue  and 
this  solution  is  something,  based  upon  my  conversations  with  folks, 
that  is  close  to  the  hearts  of  many  of  the  career  prosecutors  who 
work  both  at  main  Justice  and  out  in  the  U.S.  attorneys'  offices. 

Senator  DeWine.  I  have  had  conversations  with  career  prosecu- 
tors that  would  lead  me  to  the  same  conclusion. 

Let  me  maybe  back  off"  a  little  bit  from  all  the  different  nuances 
of  the  legislation,  of  the  different  proposals,  because  I  think  it  is 
interesting  that  the  basic  objectives  of  all  three  bills  are  the  same, 
and  I  think  how  we  get  that  worked  out  in  the  language — that  will 
be  taken  care  of  and  can  be  taken  care  of.  I  would  like  to  step  back 
from  that  a  little  bit,  though,  and  talk  about  the  broad  philosophy 
underlying  the  whole  principle  of  using  a  gun  enhancement  provi- 


13 

sion  and  I  would  like  to  do  it  by  maybe  giving  you  an  example  and 
have  you  comment  on  what  the  policy  should  be. 

My  experience  as  a  prosecutor  was  that  when  we  tried  to  take 
down  what  we  considered  in  Greene  County,  OH,  in  1977  or  1978 
a  big-time  drug  dealer,  that  drug  dealer  would  always  have  a  gun; 
I  mean,  just  always  have  a  gun,  and  the  gun  would  usually  be 
stored  literally  on  top  of  the  money  and  on  top  of  the  drugs.  I  can 
think  of  several  examples  when  we  went  after  what  we  considered 
to  be  a  major  dealer  in  Greene  County,  OH.  We  went  in  there  and 
our  undercover  agents'  concern  was  that  the  undercover  agent,  be- 
cause he  had  worked  up  to  this  big  buy,  knew  where  the  money 
was  stored,  knew  where  the  gun  was,  knew  where  the  drugs  were, 
and  they  were  all  in  the  same  place. 

What  about  that  situation,  a  large  quantity  of  drugs,  gun  right 
there  with  the  money,  with  the  drugs?  But  let  us  say  the  defendant 
in  this  particular  case  isn't  there.  Let  us  say  you  get  a  search  war- 
rant and  you  search  this  person's  home,  and  you  have  underl3dng 
evidence  to  convince  a  judge  to  give  you  that  search  warrant.  You 
have  already  made  your  case  and  you  have  already  made  your  buy 
from  this  guy.  Maybe  you  have  made  several  buys,  and  you  go  in 
and  this  is  it.  You  have  your  search  warrant  and  you  find  a  huge 
quantity  of  drugs,  you  find  money,  and  you  find  a  gun  or  guns,  and 
they  are  right  there  and  the  defendant  just  happens  that  day  not 
to  be  in  the  house  when  you  execute  the  search  warrant.  What  is 
the  public  policy  here?  Should  there  be  an  enhancement  of  the  sen- 
tence because  of  that  gun  or  not? 

Mr.  Di  Gregory.  I  think  when  you  try  to  decide  a  public  policy 
on  whether  or  not  there  should  be  such  an  enhancement,  you  need 
to  first  look  at  the  reason  why  you  would — it  seems  to  me  the  rea- 
son that  this  Congress  used  and  that  State  legislatures  have  used, 
at  least  that  prosecutors  have  understood  them  to  use  when  pun- 
ishing someone  for  possession  of  a  firearm  during  the  commission 
of  a  violent  felony  or  a  drug  trafficking  offense. 

First  and  foremost,  I  think  that  the  policy  behind  that  is  because 
the  mere  possession  of  that  firearm  is  an  inherently  dangerous  ac- 
tivity. Now,  for  it  to  become  inherently  dangerous,  it  seems  to  me 
that  the  possession  has  to  be  somewhat  more  immediate  than  the 
situation  that  you  have  posited,  Senator  DeWine.  So  I  think  the 
first  thing  you  need  to  look  to  is,  is  there  a  danger  that  needs  to 
be  addressed,  at  least  an  immediate  danger  to  either  civilians  or 
to  law  enforcement  officers  who  may  be  executing  a  search  warrant 
or  executing  an  arrest. 

Senator  DeWine.  So  if  I  understand  you  correctly,  you  would  say 
in  that  case  you  believe,  at  least,  that  the  public  policy  would  not 
be  to  have  an  enhancement  under  those  circumstances. 

Mr.  Dl  Gregory.  I  am  not  necessarily  sa5dng  that  the  public  pol- 
icy would  be  not  to  have  an  enhancement,  but  simply  to  say  that 
the  first  factor  that  I  would  look  to  would  be  the  danger  inherent 
in  the  possession  of  that  firearm  during  the  offense. 

Senator  DeWine.  I  guess  my  counterargument  to  that — and  I  ap- 
preciate your  comment — would  be  that  that  gun  was  not  placed 
with  those  drugs  just  by  happenstance  and  that  the  mere  fact  that 
on  that  given  day  that  individual,  the  defendant,  was  not  in  the 
house  really  should  not  in  any  way  change  the  reason  for  the  en- 
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hancement;  that  that  person  made  a  conscious  decision.  I  would 
say,  based  on  my  experience  in  deaHng  with  these  individuals,  the 
conscious  decision  was,  hey,  if  somebody  was  going  to  try  to  rip  me 
off,  I  am  going  to  have  a  gun  close  and  I  am  going  to  go  get  it  and 
I  am  going  to  have  it  and  I  am  going  to  use  it,  or  at  least  threaten 
to  use  it. 

So  it  seems  to  me  that  the  public  policy  in  that  particular  case 
would  be  that  you  should,  in  fact,  use  the  enhancement,  and  I 
guess  what  I  would  look  at  is  in  the  language — and  we  don't  have 
to  spend  the  time  today  necessarily,  but  in  the  language  of  the  dif- 
ferent proposals,  you  know,  look  to  see  which — make  sure  we  have 
that  particular  circumstance  covered. 

If  you  want  to  respond,  go  ahead,  that  is  fine. 

Mr.  Di  Gregory.  I  was  just  going  to  simply  say  that  I  think  it 
is  a  question  of  whether  or  not  the  term  "possession"  would  cover 
that  situation.  That  is  what  we  have  been  talking  about. 

Senator  DeWine.  I  guess  my  response  would  be  that  I  believe 
that  the  language  should  be  unambiguous  in  that  respect,  that  we 
ought  to  take  care  of  that,  and  frankly  I  think  my  language  does. 
Frankly,  I  think  that  is  a  question  of  public  policy  that  we  should 
try  to  resolve  in  the  legislation.  Thank  you  very  much. 

Senator  Biden,  anything  else? 

Senator  BiDEN.  I  have  two  questions.  Those  of  you  who  follow 
this  committee — and  I  am  not  being  solicitous  when  I  say  this — it 
is  seldom  I  disagree  with  Senator  DeWine  on  these  issues.  Let  me 
raise  this  question,  and  I  am  not  sure  of  the  answer.  My  staff,  I 
think,  agrees  with  Senator  DeWine,  by  the  way. 

Senator  DeWine.  I  always  thought  you  had  great  staff.  Senator. 

Senator  BiDEN.  In  the  ninth  circuit,  in  United  States  v.  Willard, 
a  gun  anywhere  in  your  home,  even  if  you  were  not  at  home,  was, 
I  understand  it  from — I  did  not  read  the  case;  my  staff  just  handed 
me  a  note  on  this  that  indicates  that  that  constitutes  possession. 
But  it  seems  to  me  that  the  underlying  public  policy  relates  to 
whether  or  not  someone  is  going  to,  in  the  act  of  committing  a  par- 
ticular crime,  carry  with  him  or  her  a  weapon  that  either  enhances 
the  prospect  that  they  might  accidentally  use  it — if  there  is  no  gun, 
they  can't  use  it — or  that  they  take  it  along  with  the  express  pur- 
pose of  using  it.  But  the  point  is  there  is  a  direct,  immediate  nexus. 

The  public  policy  is  we  don't  want  the  bad  guy  to  be  able  to  reach 
for,  have  in  their  possession,  or  use  in  any  way  this  gun.  I  am  a 
little  concerned  that  when  you  are  executing  the  search  warrant 
and  no  one  is  near  the  seized  evidence — that  is,  the  defendant  is 
nowhere  in  sight  and  there  is  a  gun — that  it  stretches  the  nexus 
between  the  defendant  and  the  use  of  the  gun  to  a  point  where  I 
don't  know  where  you  draw  the  line. 

What  happens  if  there  is  a  shotgun  in  the  house?  What  happens 
if  there  is  an  arrest  on  a  drug  deal  and  you  go  to  get  the  guy  and 
you  find  him,  track  him  down,  and  a  month  later  you  find  him  in 
a  home  and  he  has  got  a  shotgun  locked  in  his  gun  case?  I  am  not 
sure  how  attenuated  this  becomes  where,  again,  the  underlying 
public  policy  argument  stops?  I  haven't  made  up  my  mind  on  it, 
but  my  inclination  is  I  think  there  should  be  a  direct  nexus  be- 
tween the  proximity  of  the  individual  at  the  time  of  the  execution 
of  the  warrant  and/or  the  crime  and  the  gun. 
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But  having  said  that,  let  me  skip  to  the  second  point.  I  think 
Senator  DeWine  is  correct  about  not  including  your  second  request 
in  this  legislation.  We  should  fix  what  is  broken.  Even  though  I 
think  we  both  probably  agree  with  you — and  let  me  be  very  blunt 
about  it.  The  reason  not  to  do  that  is  that — the  reason  why  the  law 
was  written  the  way  it  was  is  it  was  very  much  intended  by  those 
folks  who  wrote  it — this  was  not  written  by  gun  controllers;  this 
was  written  by  those  who  believe  that  gun  control  is  a  bad  idea  in 
any  of  its  aberrations. 

So  it  was  intended  to  give  the  States  the  ability  to  do  that.  I 
mean,  that  is  what  the  guys  who  wrote  the  law  intended.  So  if,  in 
fact,  we  interject  this  into  this  debate,  my  guess  is  we  will  lose 
Senator  Helms  and  everybody  else  out  there — not  everybody  else; 
everyone  who  voted  for  that  in  the  first  place,  and  I  think  it  may 
very  well  slow  up  the  thing  we  can  fix  quickly  where  we  have  some 
unanimity. 

But  I  want  to  ask  you  a  substantive  point,  not  just  mention  that 
political  point.  You  define — and  I  think  this  would  generate  consid- 
erable debate — you  define  the  proposal  that  you  characterize  any 
violent  felony.  If  you  look  at  title  18,  section  924(b),  the  term  "vio- 
lent felony"  means  any  crime  punishable  by  imprisonment  for  a 
term  exceeding  1  year,  or  any  act  of  juvenile  delinquency  involving 
the  use  or  carrying  of  a  firearm,  knife,  or  destructive  device  that 
would  be  punishable  by  imprisonment  for  such  a  crime  if  commit- 
ted by  an  adult.  That  is  a  pretty  wide  swath  that  you  are  picking 
up. 

So  under  what  you  are  suggesting  in  change,  even  though  I  un- 
derstand what  you  are  trying  to  get  at  and  I  agree  with  you,  a  vio- 
lent felony  may  be  a  kid  who,  when  he  was  16  years  old,  had  a 
knife  in  his  or  her  possession  and  was  convicted.  Had  they  been 
convicted  in  an  adult  court,  it  would  have  been  punishable  by  im- 
prisonment, and  now  they  are  34  years  old  and  they  want  to  own 
a  gun  and  they  have  had  a  clean  record  since  then.  I  think  that 
is  kind  of  carrying  this  pretty  far. 

Now,  keep  in  mind  this  is  a  guy  who  thinks  that  because  so 
many  domestic  violence  crimes  are  pled  down  to  misdemeanors — 
I  think  if  you  have  a  stay-away  order,  you  should  never  be  able  to 
get  a  gun,  and  so  on.  So  it  is  not  that  I  am  reluctant  to — again, 
I  don't  know  how  attenuated  we  want  this  relationship  to  be.  I  am 
not  a  guy  whose  purpose  is,  nor  am  I  suggesting  you  are — my  pur- 
pose is  not  to  outlaw  guns.  My  purpose  is  to  get  guns  out  of  the 
hands  of  the  outlaws,  so  to  speak.  I  sound  like  the  NRA.  I  mean, 
I  don't  mean  that  and  I  take  it  back  if  I  sound  like  the  NRA. 
[Laughter.l 

But  all  kidding  aside,  you  know,  this  is  getting  awfully  attenu- 
ated, in  my  view,  when  a  violent  crime  is  any  crime  punishable  by 
a  year.  Is  that  what  you  mean  by  violent  felony? 

Mr.  Di  Gregory.  That  is  what  is 

Senator  BiDEN.  Take  your  time  to  confer  with  your  staff*,  if  you 
would  like.  I  am  serious.  We  don't  mind.  I  would  rather  you  have — 
and  you  need  not  answer  it  now. 

Mr.  Di  Gregory.  That  is  an  issue  that  I  think  it  is  good  to  be 
concerned  about.  Quite  frankly,  I  am  simply  gratified  that  two  U.S. 
Senators — and  I  think  the  career  people  at  the  Department  of  Jus- 


16 

tice  who  are  supportive  of  this  provision  would  be  gratified  that 
two  U.S.  Senators  are  taking  the  time  during  a  committee  hearing 
to  talk  about  it  because  I  think  it  is  an  issue  that  needs  to  be  dis- 
cussed and,  as  you  said,  not  today  for  action  in  this  Congress,  but 
I  think  it  is  an  issue  that  needs  to  be  discussed.  And  perhaps  one 
of  the  things  that  we  need  to  focus  on  when  later  discussing  it  is 
what  the  definition  of  the  violent  felony  ought  to  be,  what  the  enu- 
merated felonies  ought  to  be  for  such  a  disability  to  be  incurred. 

Senator  DeWine,  going  back  to  your  earlier  question,  I  think, 
though,  policy  considerations  aside — and,  of  course,  the  closer  the 
danger  factor  being  one  factor  to  consider  and  the  nature  of  the 
crime  itself,  of  course,  being  a  factor  to  be  considered,  that  being 
a  major  drug  trafficking  offense,  we  believe,  however,  that  our  for- 
mulation of  possession  would,  in  fact,  cover  the  situation  that  you 
describe. 

Senator  DeWine.  You  believe  that  the  language  as  in  the  admin- 
istration proposal,  as  we  have  in  front  of  us,  would  cover  that? 

Mr.  Di  Gregory.  So  long  as  the  possession  is  during  or  in  rela- 
tion to  a  drug  trafficking  offense. 

Senator  DeWine.  What  about  if  the  offense  takes  place,  but  the 
evidence  you  have  to  prove  the  nexus  between  the  gun  and  the 
drugs  comes  in  a  search  later  on?  You  are  telling  me  it  is  a  ques- 
tion of  proof? 

Mr.  Di  Gregory.  It  is  a  question  of  proof  and  it  depends  upon 
the  factual  circumstances  surrounding  the  search. 

Senator  DeWine.  Thank  you  very  much.  We  look  forward  to 
working  with  you. 

Mr.  Di  Gregory.  Thank  you. 

Senator  DeWine.  I  think  it  is  clear — and  we  are  next  going  to 
have  another  panel  of  experts  as  well,  but  I  think  it  is  clear  that 
this  is  something  that  we  should  be  able  to  resolve.  I  mean,  there 
is  just  absolutely  no  reason  that  in  this  Congress,  I  would  hope,  or 
if  not  in  this  Congress,  in  the  next  Congress  very  early,  we  should 
not  be  able  to  resolve  a  very  narrow  issue  and  find  the  common 
ground. 

I  think  although  we  can  go  back  and  forth  on  the  language  and 
how  to  do  that,  I  think  there  is  a  real  consensus  that  Senator 
Biden  says  pretty  well  across  the  political  spectrum  that  this  is 
something  we  should  be  able  to  fix. 

Thank  you  very  much.  I  look  forward  to  working  with  you. 

Mr.  Di  Gregory.  Thank  you. 

[The  prepared  statement  of  Mr.  Di  Gregory  follows:] 

Prepared  Statement  of  Kevin  Di  Gregory 

Mr.  Chairman  and  members  of  the  Committee,  my  name  is  Kevin  Di  Gregory.  I 
am  a  Deputy  Assistant  Attorney  General  in  the  Department  of  Justice  Criminal  Di- 
vision. It  is  truly  a  privilege  for  me  to  appear  before  you  today  and  I  welcome  the 
opportunity  to  discuss  with  you  a  number  of  issues  relating  to  our  ability  to  pros- 
ecute and  punish  dangerous  offenders  who  abuse  firearms,  particularly  those  who 
employ  firearms  to  effectuate  violent  criminal  activities  and  drug  distribution. 

Title  18  U.S.C.  §  924(c)  makes  subject  to  a  mandatory  minimum  punishment  be- 
yond that  imposed  for  the  predicate  crime  whoever  "uses  or  carries  a  firearm"  dur- 
ing and  in  relation  to  a  crime  of  violence  or  a  drug  trafficking  crime.  Prior  to  the 
Supreme  Court's  last  term,  the  federal  appellate  courts  broadly  construed  the  term 
"uses"  in  that  statute  to  embrace  not  only  instances  where  the  defendant  bran- 
dished, fired  or  displayed  a  firearm  during  a  crime  of  violence  or  drug  trafficking 
offense,  but  also  those  where  the  defendant  kept  a  firearm  available  to  provide  secu- 
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rity  for  the  transaction,  its  fniits  or  proceeds,  or  was  otherwise  "emboldened"  by  its 
presence  in  the  commission  of  the  offense.  Under  this  interpretation  of  the  term, 
"use"  could  be  inferred  from  the  presence  of  a  firearm  in  proximity  to  narcotics,  drug 
proceeds  or  a  drug  trafficking  transaction.  Likewise,  the  strategic  placement  of  a 
firearm  in  a  room  or  building  used  as  a  drug  distribution  or  processing  center  would 
constitute  "use"  within  the  meaning  of  Section  924(c)  under  what  some  appellate 
courts  termed  the  "drug  fortress"  theory. 

In  Bailey  v.  United  States,  115  S.Ct.  501(1995),  the  Supreme  Court,  reversing  the 
en  banc  District  of  Columbia  Circuit,  rejected  this  line  of  analysis.  Reasoning  that 
such  a  broad  construction  of  the  term  "uses"  leaves  no  role  for  the  "carries"  prong 
of  a  §  924(c)  offense,  the  Bailey  Court  concluded  that  Congress  must  have  intended 
"uses"  "to  reach  only  situations  where  the  firearm  was  actively  employed  during 
commission  of  the  crime." 

As  a  consequence  of  this  narrow  judicial  construction,  the  "uses"  prong  of  the  stat- 
ute now  applies  only  to  instances  where  a  defendant  brandishes,  displays,  fires  or 
attempts  to  fire  a  firearm  in  the  commission  of  a  crime  of  violence  or  drug  traffick- 
ing crime,  uses  a  firearm  as  an  item  of  barter  or,  perhaps,  refers  to  the  presence 
of  a  firearm  to  facilitate  such  an  offense.  As  a  result,  the  statute  no  longer  embraces 
situations  where  the  defendant  employs  a  firearm  to  facilitate  a  drug  trafficking 
crime  by  keeping  it  available  to  safeguard  the  transaction  or  its  proceeds  or  other- 
wise to  embolden  him  in  the  pursuit  of  his  unlawful  activities. 

The  Committee  has  asked  me  to  discuss  three  legislative  proposals,  including  an 
Administration  proposal,  that  are  now  pending  in  the  Senate  to  return  the  coverage 
of  Section  924(c)  to  embrace  such  activities.  All  three — which  we  support  in  prin- 
ciple— share  the  common  feature  that  they  predicate  culpability  under  that  statute 
upon  possession  of  the  firearm  in  relation  to  the  underlying  offense,  and  thus  elimi- 
nate the  requirement  of  the  Bailey  Court  that  the  firearm  be  actively  employed  by 
the  offender  in  some  particular  way. 

Permit  me  briefly  to  comment  upon  each  of  these  proposals  and  compare  them 
to  one  another.  S.  1945,  introduced  by  Senator  DeWine,  would  insert  aft;er  the 
phrase  "uses  or  carries  a  firearm"  the  phrase,  "or  has  a  firearm  in  close  proximity 
to  illegal  drugs  or  drug  proceeds,  in  close  proximity  at  the  time  of  his  or  her  arrest, 
or  in  close  proximity  at  the  point  of  sale  of  illegal  drugs."  Thus,  under  this  formula- 
tion many  of  the  situations  where  the  Tpre-Bailey  courts  would  have  found  "use"  by 
reference  to  strategic  placement  of  a  firearm  in  relation  to  a  drug  trafficking  offense 
would  again  be  covered  by  the  statute.  While  we  applaud  Senator  DeWine  for  his 
legislation  we  do,  have  a  number  of  concerns  with  the  proposal  that  I  will  briefly 
address. 

First,  the  amendment  proposed  by  S.  1945  appears  to  apply  only  to  drug  offenses 
and  not  to  possible  crimes  of  violence  in  which  the  defendant  has  a  firearm  but  does 
not  actively  use  it.  In  our  view,  any  amendment  to  deal  with  the  Bailey  problem 
should  embrace  crimes  of  violence  as  well  as  drug  trafficking  crimes. 

Second,  Section  924(c)  was  intended  to  deter  the  enhanced  danger  resulting  from 
the  employment  of  a  firearm  during  and  in  relation  to  a  crime  of  violence  or  a  drug 
trafficking  crime.  Making  punishable  the  presence  of  a  firearm  near  drugs  or  drug 
proceeds  or  at  the  time  of  an  arrest,  without  reference  to  any  underlying  crime,  does 
not  advance  that  purpose.  The  amendment  should  continue  the  extant  legislative 
policy  of  punishing  emplojonent  of  a  firearm  during  and  in  relation  to  the  commis- 
sion of  a  predicate  offense  and  not  make  the  predicate  event  an  occasion  that  might 
precede  or  follow  such  a  crime. 

Finally,  the  phrase  "in  close  proximity"  is,  in  our  view,  ambiguous  and  therefore 
subject  to  disparate  judicial  interpretation  and  application.  We  would  prefer  adop- 
tion of  the  phrase  "possesses  a  firearm"  a  the  word  "possesses"  has  been  well  de- 
fined in  the  law  and  would  appear  to  be  broader  in  scope  than  the  phrase  "in  close 
proximity." 

The  legislation  introduced  by  Senator  Helms  (S.  1612)  and  the  bill  proposed  by 
Administration  share  several  common  features  which  I  can  address  simultaneously. 
First,  both  formulations  substitute  for  the  phrase  "uses  or  carries"  a  firearm  the 
phrase  "possesses  a  firearm."  This  language  would,  in  our  view,  cover  virtually  all 
the  situations  to  which  the  federal  courts  applied  §  924(c)  prior  to  Bailey.  As  I  men- 
tioned earlier,  the  term  "possesses"  is  both  broad  in  scope  and  well  defined  in  fed- 
eral firearms  jurisprudence.  It  applies  to  both  actual  and  "constructive"  possession, 
that  is  instances  where,  although  the  defendant  does  not  have  actual  possession  of 
a  firearm,  he  had  the  ability  to  exercise  dominion  and  control  over  a  firearm  either 
directly  or  through  others.  The  scope  of  "actual  possession"  is  exemplified  by  deci- 
sions holding  that  a  firearm  found  in  the  trunk  of  a  defendant's  automobile  or  at 
his  residence  was,  for  piuposes  of  the  felon  in  possession  statute,  in  his  possession. 
The  courts  have  held  that  "constructive  possession"  of  a  firearm  by  a  defendant  in- 
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eludes  instances  in  which  he  or  she  was  capable  of  exercising  dominion  or  control 
over  it  through  other  participants  in  a  criminal  scheme. 

Both  the  Administration  proposal  and  S.  1612  provide  for  enhanced  penalties  be- 
yond those  for  mere  possession  where  a  defendant  actually  discharges  a  firearm 
during  the  course  of  a  crime.  We  also  note  that  Senator  Helms'  amendment  would 
impose  a  10  year  mandatory  enhancement  whenever  any  firearm  is  possessed  (as 
compared  to  the  five  year  mandatory  minimum  now  in  place),  and  a  30  year  en- 
hancement— identical  to  that  already  in  place — in  cases  where  the  firearm  possessed 
is  a  machinegun,  a  destructive  device  or  is  equipped  with  a  silencer.  We  point  out 
that,  to  maintain  consistency  with  the  present  sentencing  scheme,  S.  1612  would 
need  to  include  an  intermediate  category  for  purposes  of  sentence  incrementation 
when  the  firearm  employed  is  a  short  barreled  rifle,  short  barreled  shotgun  or  a 
semiautomatic  assault  weapon. 

We  note  lastly  that  there  is  a  missing  component  in  both  S.  1612  and  S.  1945 
that,  while  not  strictly  aimed  at  the  Bailey  decision,  is  nevertheless  important  in 
dealing  effectively  with  the  problem  of  criminal  firearms  misuse.  I  am  referring  to 
the  so-called  civil  rights  restoration  provision  in  the  federal  firearms  laws,  ad- 
dressed in  the  Administration  bill,  that  allows  dangerous  felons  in  some  cases  to 
lawfully  acquire  firearms. 

One  of  the  most  serious  problems  hindering  enforcement  of  federal  firearms  stat- 
utes arises  from  the  definition  of  "conviction"  in  18  U.S.C.  921(a)(20).  Under  18 
U.S.C.  922(g),  it  is  unlawful  for  a  convicted  felon  to  possess  a  firearm.  Section  922(g) 
violations  also  serve  as  the  basis  for  the  mandatory  penalties  applicable  under  the 
Armed  Career  Criminal  Act,  18  U.S.C.  924(e),  for  922(g)  violators  with  three  or 
more  crime  of  violence  or  serious  drug  trafficking  convictions.  What  is  a  "conviction" 
is  therefore  vital  to  the  enforcement  of  these  important  provisions. 

Prior  to  the  1986  Firearms  Owners'  Protection  Act,  a  conviction  for  purposes  of 
federal  firearms  prohibitions  was  a  question  of  federal,  not  State,  law.  Federal  law 
provided  that,  once  an  individual  was  convicted  of  a  felony,  that  person  remained 
under  a  federal  firearms  disability  irrespective  of  State  laws  purporting  to  restore 
the  person's  rights  to  possess  fireanns.  Offenders  could  apply  to  the  Secretary  of  the 
Treasury  for  relief  from  firearms  disabilities.  The  1986  Act,  however,  changed  this 
policy  and  provided,  in  18  U.S.C.  921(a)(20),  that  a  conviction  for  which  a  person 
has  had  civil  rights  restored  generally  "shall  not  be  considered  a  conviction"  under 
federal  firearms  statutes. 

The  1986  amendment  has  had  adverse  effects  from  the  standpoint  of  public  safety. 
This  results  from  the  fact  that  about  half  the  States  have  laws  that  provide  for  some 
form  of  automatic  fireanns  rights  restoration,  including  several  States  that  provide 
for  such  restoration  after  a  waiting  period,  and  at  least  one  State  that  automatically 
restores  firearms  possession  rights  immediately  upon  completion  of  a  felon's  sen- 
tence, so  that  the  felon  is  enabled  to  walk  directly  out  of  prison  into  a  gun  dealer's 
establishment  and  legally  arrange  to  purchase  a  firearm.  Other  States  make  res- 
toration of  rights  automatic  except  for  certain  categories  of  felons,  typically  those 
convicted  of  violent  crimes,  while  still  other  States  make  restoration  automatic  for 
some  types  of  firearms  but  not  others. 

Under  the  Administration's  proposed  amendment,  no  State  restoration  of  rights 
laws  would  be  effective  with  respect  to  federal  firearms  rights  if  the  person's  convic- 
tion was  for  a  State  crime  that  was  a  violent  felony  or  a  serious  drug  offense  (as 
those  terms  are  defined  in  the  Armed  Career  Criminal  Act,  18  U.S.C.  924(e)).  ^ 

This  proposal  enjoys  a  wide  spectrum  of  support.  For  example,  we  note  that  the 
National  Rifle  Association  on  May  5,  1992,  before  a  Subcommittee  of  this  Committee 
testified  against  allowing  those  convicted  of  violent  crimes  or  drug  trafficking  of- 
fenses to  recover  the  right  to  own  a  firearm. 

Enactment  of  this  proposal  would  greatly  improve  federal  enforcement  of  firearms 
prohibitions  relating  to  convicted  felons.  We  urge  its  inclusion  in  any  legislation  con- 
sidered by  the  Senate  to  deal  with  the  problem  of  firearm  misuse  relating  to  drug 
offenses  and  crimes  of  violence. 

This  concludes  my  prepared  statement.  I  would  be  pleased  to  answer  any  ques- 
tions that  you  may  have. 

Senator  Biden.  Mr.  Chairman,  I  apologize.  I  just  got  a  note.  I 
have  a  very  important  matter  on  the  transportation  conference  re- 


*  Until  fairly  recently,  the  courts  of  appeals  were  divided  over  whether  a  State  restoration  of 
rights  law  was  applicable  to  a  federal  conviction.  The  Supreme  Court  answered  this  question 
in  the  negative  in  Beecham  v.  United  States,  114  S.Ct.  1669  (1994)  but  this  holding  affords  only 
modest  relief  since  the  overwhelming  number  of  disabling  felony  convictions  are  state  convic- 
tions. 
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port  that  is  on  the  floor.  I  want  to  make  sure  Amtrak  trains  keep 
running  in  Ohio,  and  I  am  required  to  go  to  the  floor. 

Senator  DeWine.  The  few  that  we  have  left? 

Senator  Biden.  The  few  you  have  left.  But  all  kidding  aside,  I 
apologize  to  the  next  panel  because  I  very  much  wanted  to  hear 
what  they  have  to  say.  But  they  brought  up  this  bill  and  it  is  a 
big  deal  to  my  State,  this  transportation  bill  which  my  State  has 
not  fared  very  well  in,  and  I  am  required  to  go  make  my  case.  So 
I  am  going  to  have  to  leave.  I  apologize  to  the  witnesses. 

Senator  DeWine.  We  will  take  good  notes  for  you,  Senator. 

Senator  Biden.  Thank  you  very  much. 

Senator  DeWine.  Thank  you. 

If  the  members  of  the  next  panel  could  now  come  up,  I  will  intro- 
duce them  as  they  are  coming  up.  To  my  immediate  left  is  Sgt.  Jef- 
frey Fluck,  who  is  an  active-duty  law  enforcement  officer  from  Ra- 
leigh, NC.  He  has  been  a  police  officer  for  19  years,  4  of  which  have 
been  spent  as  a  drug  investigator.  He  also  serves  as  the  president 
of  the  North  Carolina  Police  Benevolent  Association. 

Tony  Wilson  is  a  retired  Drug  Enforcement  Administration 
agent.  He  was  with  DEA  for  25  years  and  during  that  time  he  held 
positions  as  a  criminal  investigator,  supervisor,  and  manager. 

Thomas  Hungar  is  currently  an  associate  at  Gibson,  Dunn  & 
Crutcher.  He  is  also  a  former  assistant  to  the  Solicitor  General  in 
the  Department  of  Justice. 

Professor,  I  am  going  to  mispronounce  your  name,  I  am  sure. 
Will  you  pronounce  your  name  for  me? 

Mr.  Zlotnick.  Zlotnick. 

Senator  DeWine.  Thank  you  very  much.  David  Zlotnick  is  cur- 
rently a  professor  of  law  at  Roger  Williams  School  of  Law  in  Bris- 
tol, RI.  Prior  to  that,  he  was  an  assistant  U.S.  attorney  for  the  Dis- 
trict of  Columbia. 

Sergeant,  we  will  start  with  you,  if  that  is  all  right. 

PANEL  CONSISTING  OF  JEFFREY  R.  FLUCK,  PRESIDENT, 
NORTH  CAROLINA  POLICE  BENEVOLENT  ASSOCIATION,  RA- 
LEIGH, NC;  ANTHONY  M.  WILSON,  ASSISTANT  SPECIAL 
AGENT  IN  CHARGE,  DRUG  ENFORCEMENT  ADMINISTRATION 
(RETIRED),  CHANTILLY,  VA;  THOMAS  G.  HUNGAR,  GIBSON, 
DUNN  &  CRUTCHER,  WASHINGTON,  DC;  AND  DAVID  M. 
ZLOTNICK,  PROFESSOR  OF  LAW,  ROGER  WILLIAMS  UNIVER- 
SITY SCHOOL  OF  LAW,  BRISTOL,  RI 

STATEMENT  OF  JEFFREY  R.  FLUCK 

Mr.  Fluck.  Thank  you,  Mr.  Chairman.  Thank  you  for  affording 
me  this  opportunity  to  give  testimony  on  behalf  of  this  initiative  to 
improve  a  good  piece  of  legislation  and  close  up  a  loophole  which 
has  already  begun  to  allow  for  the  release  of  a  wave  of  potentially 
violent  criminals.  Hopefully,  this  proposed  legislation  will  prevent 
future  abuses  of  this  law  and  protect  the  public  from  the  victimiza- 
tion suffered  on  a  daily  basis  at  the  hands  of  that  small  portion  of 
our  population  that  has  chosen  crime  as  their  profession. 

As  you  said,  I  appear  before  you  today  as  an  active-duty  law  en- 
forcement officer  with  over  19  years  experience;  4  of  these  years 
were  spent  as  a  drug  investigator.  The  remaining  years  were  spent 
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on  the  street  both  as  a  uniform  patrol  officer  and  now  in  my  cur- 
rent position  as  a  uniform  patrol  sergeant.  I  also  serve  as  the  presi- 
dent of  the  North  Carolina  Police  Benevolent  Association  and  sen- 
ior vice  president  for  the  Southern  States  PBA,  a  professional  asso- 
ciation representing  over  15,000  street-level  law  enforcement  offi- 
cers. As  a  front-line  witness  and  benefactor  of  the  work  your  com- 
mittee and  everyone  here  on  the  Hill  does,  I  urge  you  to  help  pass 
this  bill. 

Over  the  past  several  years,  crime  in  this  country  has  been  re- 
duced overall.  There  has  been  speculation  by  many  diverse  factions 
of  the  criminal  justice  community  as  to  the  causation  factors  in  this 
decline.  It  is  interesting  to  note,  though,  that  during  the  12-month 
period  ending  June  30,  1995,  the  Department  of  Justice  docu- 
mented the  largest  one-year  prison  population  increase  ever  re- 
corded. 

State  prison  populations  grew  by  9.1  percent  and  the  number  of 
Federal  prisons  increased  by  6.1  percent.  It  is  the  opinion  of  our 
association  that  the  reduction  of  crime  is  directly  linked  to  the  in- 
creased and  expanded  incarceration  of  that  small  portion  of  our 
population  that  preys  upon  the  innocent  citizens  of  this  country. 

Bureau  of  Justice  Statistics  reports  that  156,000  parole  violators 
returned  to  State  prisons  in  1991.  They  committed  at  least  6,800 
murders,  5,500  rapes,  8,800  assaults,  and  over  22,000  robberies 
during  their  average  13-month  release  into  the  community.  Every 
good  street  cop  knows  that  the  longer  prison  term  a  criminal  serves 
reduces  that  criminal's  chances  of  committing  additional  and,  many 
times,  more  violent  crimes. 

What  is  not  as  obvious,  though,  is  the  effect  of  keeping  these 
criminals  out  of  our  neighborhoods  with  regard  to  stemming  the  de- 
velopment of  the  next  generation  of  predators.  The  children  of  this 
country.  Senator,  are  not  born  criminals.  They  become  criminals 
through  an  apprenticeship  program  operated  by  the  criminals  that 
are  present  in  their  neighborhoods. 

The  one  statement  I  recall  from  my  drug  training  over  10  years 
ago  was  from  a  DEA  agent  that  instructed  in  this  statement, 
"Wherever  there  is  cocaine,  there  is  a  gun,"  and  I  think  you  alluded 
to  that  earlier.  During  my  4  years  in  drug  investigations,  I  would 
continually  find  this  statement  to  be  true. 

However,  few  of  the  weapons  recovered  were  ever  found  in  the 
personal  possession  of  the  dealer.  The  weapon  was  either  hidden 
nearby  for  easy  access  or  handled  by  an  associate,  most  times  by 
these  young  apprentices.  I  recall  one  personal  experience  where 
this  practice  took  place  with  the  usual  painful  results. 

In  this  case,  an  experienced  drug  dealer  from  New  York  had 
moved  into  a  neighborhood  in  Raleigh  and  recruited  a  14-year-old 
child  to  assist  in  his  enterprise.  I  first  arrested  the  child,  known 
on  the  street  as  Glue,  for  selling  crack  cocaine  to  passing  motorists. 
I  tried  hard  to  work  with  the  district  attorney  and  that  child's  at- 
torney to  turn  his  life  around,  but  as  quick  as  he  would  return  to 
the  street,  his  apprenticeship  would  continue. 

My  next  encounter  found  this  youth  now  holding  a  firearm  for 
the  dealer  because  this  experienced  dealer  knew  that  while  he 
needed  a  weapon  close  at  hand  to  protect  his  interests,  he  could  not 
afford  to  carry  it  himself  while  carrying  on  his  drug  trade.  I  am 
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here  to  tell  you  that  that  once  innocent  14-year-old  is  now  cur- 
rently serving  time  in  the  State  penitentiary  in  Raleigh  for  shoot- 
ing a  taxi  driver  while  attempting  to  rob  him.  The  drug  dealer  did 
not  hesitate  at  Glue's  conviction  to  recruit  Glue's  younger  brother 
to  take  over  the  apprenticeship,  eventually  landing  that  younger 
brother  in  a  detention  facility,  also.  After  leaving  drug  investiga- 
tions, I  have  lost  track  of  the  dealer. 

It  is  for  this  reason,  Senator,  if  none  other,  that  we  ask  you  to 
close  the  loophole  and  increase  the  mandatory  prison  sentence  for 
those  who  would  possess  a  firearm  in  the  commission  of  a  crime 
of  violence  or  drug  trafficking  so  that  maybe,  just  maybe,  we  can 
prevent  those  we  are  fortunate  enough  to  catch  and  convict  from 
getting  out  and  recruiting  more  of  our  young  children  into  the 
criminal  profession. 

Again,  I  want  to  thank  you  and  this  committee  for  both  your 
time  and  consideration  of  S.  1612. 

Senator  DeWine.  Sergeant,  thank  you  very  much. 

[The  prepared  statement  of  Mr.  Fluck  follows:! 

Prepared  Statement  of  Jeffrey  R.  Fluck 

Thank  you  Mr.  Chairman,  and  members  of  the  Committee,  for  affording  me  this 
opportunity  to  give  testimony  on  behalf  of  this  initiative  to  improve  a  good  piece  of 
legislation  and  close  up  a  loop  hole  which  has  begun  to  allow  for  the  release  of  a 
wave  of  potentially  violent  convicted  criminals.  Hopefully,  this  legislation  will  pre- 
vent future  abuses  of  this  law  and  protect  the  public  from  the  victimization  suffered 
on  a  daily  basis,  at  the  hands  of  that  small  portion  of  our  population  that  has  cho- 
sen crime  as  their  profession. 

I  appear  before  you  today  as  an  active  duty  law  enforcement  officer  with  over 
nineteen  years  experience.  Four  of  those  years  were  spent  as  a  drug  investigator, 
and  the  remaining  years  were  spent  on  "the  street"  as  both  a  uniform  patrol  officer 
and  my  current  position  as  a  uniform  patrol  sergeant.  I  also  serve  as  the  President 
of  the  North  Carolina  Police  Benevolent  Association  and  Senior  Vice  President  of 
the  Southern  States  PBA,  a  professional  association  representing  over  fourteen 
thousand  street-level  law  enforcement  officers.  As  a  "frontline"  witness  and  bene- 
factor of  the  work  each  of  you  do  here  in  the  Congress,  I  urge  you  to  help  pass  this 
bill. 

Over  the  past  several  years,  crime  in  this  country  has  been  reduced  overall.  There 
has  been  speculation  by  many  diverse  factions  of  the  criminal  justice  community  as 
to  the  causation  factors  in  the  decline.  It  is  interesting  to  note,  that  during  the 
twelve  month  period,  ending  June  30,  1995,  the  Department  of  Justice  documented 
the  largest  one-year  prison  population  ever  recorded.  State  prison  populations  grew 
by  9.1%  and  the  number  of  federal  prisoners  increased  by  6.1%.  It  is  the  opinion 
of  our  Association,  the  reduction  of  crime  is  directly  linked  to  the  increased  and  ex- 
panded incarceration  of  the  small  portion  of  our  population  that  preys  upon  the  in- 
nocent citizens  of  this  country.  Bvu-eau  of  Justice  Statistics  reports  that  156,000  pa- 
role violators  returned  to  state  prisons  in  1991  committed  at  least  6,800  murders, 
5,500  rapes,  8,800  assaults,  and  22,500  robberies  during  their  average  13  month  re- 
lease into  the  community. 

Every  good  street  cop  knows  that  the  longer  prison  term  a  criminal  serves  reduces 
that  criminals  chances  of  committing  additional,  and  many  times,  more  violent 
crimes.  What  is  not  as  obvious,  is  the  effect  keeping  these  criminals  out  of  our 
neighborhoods  has,  with  regard  to  stemming  the  development  of  the  next  generation 
of  predators.  The  children  of  this  country  are  not  bom  criminals.  They  become 
criminals  through  an  apprenticeship  program  operated  by  the  criminals  present  in 
their  neighborhoods. 

The  one  statement  I  recall  from  my  Drug  Training  over  ten  years  ago,  was  from 
a  DEA  agent  that  said,  "where  ever  there  is  cocaine,  there  is  a  gun."  During  my 
four  years  in  drug  investigations,  I  would  continually  find  this  statement  to  be  true. 
However  few  weapons  recovered  were  found  in  the  personal  possession  of  the  dealer. 
The  weapon  was  either  hidden  nearby  for  easy  access,  or  handled  by  an  associate, 
most  times  by  these  young  apprentices. 

I  recall  one  personal  experience  where  this  practice  took  place,  with  the  usual 
painful  results.  In  this  case,  an  experienced  drug  dealer  from  New  York  had  moved 
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into  a  neighborhood  in  Raleigh  and  recruited  a  14  year  old  child  to  assist  in  his  en- 
terprise. I  first  arrested  this  child,  known  on  the  street  as  "Glue",  for  selling  crack 
cocaine  to  passing  motorists.  I  worked  with  the  District  Attorney  and  the  child's  at- 
torney, to  try  to  turn  his  life  around.  But  as  quick  as  he  would  return  to  the  street, 
his  apprenticeship  would  continue.  My  next  encounter  found  this  youth  now  holding 
a  firearm  for  the  dealer,  because  this  experienced  dealer  knew,  that  while  he  needed 
a  weapon  close  at  hand  to  protect  his  interests,  he  could  not  afford  to  carry  it  him- 
self while  carrying  on  his  drug  trade.  That  once  innocent  14  year  old,  is  currently 
serving  time  in  the  state  prison  for  shooting  a  taixi  driver  while  attempting  to  rob 
him.  The  drug  dealer  did  not  hesitate,  to  recruit  "Glue's"  younger  brother  to  take 
over  the  apprenticeship,  eventually  landing  the  younger  brother  in  detention  facility 
also.  After  leaving  drug  investigations,  I  lost  track  of  the  dealer. 

It  is  for  this  reason,  if  none  other,  that  we  ask  you  to  close  the  loop  hole  and  in- 
crease the  mandatory  prison  sentence  for  those  who  would  possess  a  firearm  in  the 
commission  of  a  crime  of  violence  or  drugs,  so  that  maybe,  we  can  prevent  those 
we  are  fortunate  enough  to  catch  and  convict,  from  getting  out  and  recruiting  more 
of  our  children  into  the  criminal  profession. 

Thank  you,  members  of  this  committee,  for  both  yoiu-  time  and  your  consideration 
of  Bill  1612. 

Senator  DeWine.  I  think  what  we  will  do  is  go  through  the  en- 
tire panel  and  then  open  it  up  for  questions. 
Mr.  Wilson. 

STATEMENT  OF  ANTHONY  M.  WILSON 

Mr.  Wilson.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  ap- 
pear today  before  the  committee  to  discuss  these  significant  issues 
relating  to  drug  trafficking  and  violent  crime. 

My  former  agency,  the  Drug  Enforcement  Administration,  during 
the  past  5  years  has  lost  11  spfecial  agents  in  the  line  of  duty.  Of 
these  11  agents,  2  were  killed  as  a  direct  result  from  a  violent  con- 
frontation with  an  armed  trafficker  armed  with  a  handgun.  Rou- 
tinely, law  enforcement  officers  today  are  confronted  with  individ- 
uals that  resist  arrest  and,  as  a  result,  are  subdued  with  different 
levels  of  force,  depending  on  the  threat  they  present. 

As  organized  criminal  groups  become  more  sophisticated  and  the 
competition  in  the  drug  trade  continues  to  escalate,  the  violence 
among  traffickers  and  the  willingness  to  confront  law  enforcement 
officers  also  will  escalate.  In  the  course  of  the  duties  of  a  DEA  spe- 
cial agent,  high-risk  situations  often  arise  that  uncover  the  pres- 
ence of  and  result  in  the  use  of  firearms.  These  high-risk  situations 
are  most  often  undercover  operations,  arrest  situations,  and  raid 
executions  where  DEA  makes  lawful  entry  into  dwellings  to  make 
arrests  and  secure  evidence.  One  of  the  highest  risk  situations  is 
encountered  when  a  trafficker  is  delivering  drugs  to  an  undercover 
agent  because  at  this  point  the  trafficker  is  most  vulnerable  to  at- 
tack by  rivals  or  arrest  by  law  enforcement. 

Drug  traffickers  carry  firearms  for  a  number  of  reasons.  The 
most  obvious  is,  of  course,  for  their  own  protection  and  the  protec- 
tion of  their  drags  in  the  event  of  a  rip-off  by  rival  traffickers.  Traf- 
ficking drugs  today  is  a  lucrative  trade  and  competition  on  an 
international  scale,  as  well  as  on  the  street  level,  is  quite  fierce. 

When  an  individual  chooses  a  life  of  crime,  and  specifically  the 
drug  trade,  there  are  several  factors  that  have  been  considered  and 
accepted.  The  necessity  to  arm  themselves  is  often  one  of  them.  In 
many  drug  enforcement  operations,  firearms  and  other  weapons 
are  encountered  and  are  frequently  carried  or  used  during  the  com- 
mission of  these  drug  transactions. 
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In  all  narcotics  enforcement-related  instances,  the  law  enforce- 
ment officer  must  mentally  prepare  him  or  herself  for  an  adversar- 
ial conflict  and  assume,  by  the  nature  of  the  drug  business,  that 
the  traffickers  will  be  armed.  Without  this  state  of  mind,  the  officer 
enters  a  tactical  situation  in  which  he  is  already  disadvantaged 
and  probably  unprepared. 

If  an  arrest  or  an  enforcement  situation  is  imminent  and  prior 
knowledge  is  received  that  a  trafficker  is  armed  or  prone  to  vio- 
lence, this  tells  the  agent  or  the  officer  that  the  likelihood  of  vio- 
lence is  escalated.  A  trafficker,  much  as  a  police  officer,  makes  a 
conscious  decision  to  arm  himself.  A  police  officer  is  armed  to  pro- 
tect himself  and  the  public.  The  trafficker  makes  this  decision  to 
arm  himself  either  for  his  own  protection  or  to  commit  great  bodily 
harm  or  murder. 

An  additional  difference  in  the  two  is  the  consequences  of  the  use 
of  a  firearm  and  the  decisionmaking  process  that  precedes  that  ac- 
tion. In  order  for  a  law  enforcement  officer  to  use  a  firearm  during 
the  course  of  his  or  her  duties,  vital  decisions  have  to  be  made.  The 
majority  of  enforcement  agencies  at  every  level  train  their  officers 
that  mental  preparedness  is  vital  to  survival  in  a  violent  confronta- 
tion. In  addition,  proper  planning,  equipment,  and  good  tactics  are 
essential  to  success  during  these  activities. 

But  if  the  situation  results  in  the  use  of  force,  and  more  specifi- 
cally the  use  of  deadly  force,  the  law  enforcement  officer  operates 
under  stringent  guidelines  that  their  adversaries  do  not.  The  law 
enforcement  officer  must  observe  and  interpret  a  set  of  actions  by 
the  defendant  and  make  a  determination  immediately  of  the  inten- 
tions of  the  defendant  and  if  the  situation  is  life-threatening.  He 
or  she  must  also  factor  into  the  decisionmaking  process  the  possi- 
bility of  an  innocent  third  party  being  injured  should  he  or  she  de- 
cide to  discharge  their  weapon. 

A  moral  decision  has  to  be  made  by  the  law  enforcement  officer 
as  to  whether  or  not  the  situation  is  so  grave  as  to  have  to  take 
the  life  of  another  human  being.  The  officer  also  frequently  ques- 
tions what  impact  his  actions  will  have  on  his  career,  family,  and 
the  community.  Then  there  are  the  stringent  guidelines  of  policy 
and  procedure  that  govern  proper  police  action,  but  have  little 
bearing  on  life-and-death  decisions  that  will  be  made  in  a  split  sec- 
ond. The  Supreme  Court  has  noted  that  these  decisions  are  often 
made  by  law  enforcement  officers  in  tense,  uncertain  and  rapidly 
evolving  circumstances.  The  drug  trafficker  or  violent  criminal  has 
none  of  these  obligations. 

Law  enforcement  officers  do  not  have  the  luxury  to  make  pre- 
emptive strikes  against  criminals  and  then  settle  their  differences 
later.  In  law  enforcement,  and  drug  law  enforcement  in  particular, 
the  possibility  of  an  eruption  of  violence  always  exists.  Although 
most  drug  law  enforcement  investigations  are  somewhat  proactive 
in  the  use  of  deadly  force  situations,  the  officer  arrives  at  the  scene 
with  a  serious  disadvantage. 

Progressive  law  enforcement  training  teaches  us  that  the 
premise  in  an  action  versus  reaction  situation,  such  as  the  use  of 
deadly  force,  is  the  law  enforcement  officer  must  first  assess  the 
threat  and  then  react  to  it.  The  brain  receiving  the  threat  informa- 
tion I  discussed  earlier  has  to  recognize  and  process  that  informa- 
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tion  instantaneously  and  then  send  the  body  into  motion.  Again, 
the  criminal  has  the  advantage.  He  or  she  already  knows  what 
they  are  going  to  do  long  before  the  officer  recognizes  this. 

During  training  exercises  and  reactionary  testing,  it  has  been  de- 
termined that  there  is  a  significant  lag  time  for  the  law  enforce- 
ment officer  in  reactionary  situations.  When  contemplating  the  use 
of  deadly  force,  if  the  assailant  has  already  committed  himself  to 
the  use  of  that  force,  it  is  sometimes  impossible  for  the  officer  to 
win  this  race.  There  is  simply  not  enough  time  for  the  brain  to  per- 
ceive the  threat,  process  the  information,  and  react  to  the  situation. 

The  issues  that  we  are  here  discussing  today  are  both  timely,  im- 
portant, and  bear  serious  consideration.  From  my  perspective  and 
the  perspective  of  many  of  my  colleagues,  former  agents  and  cur- 
rent, the  act  of  having  a  firearm  in  close  proximity  to  illegal  drugs 
or  drug  proceeds  or  at  the  point  of  sale  or  at  the  time  of  arrest, 
or  the  act  of  carrying  a  weapon,  a  firearm,  on  one's  person  are,  in 
reality,  in  the  real  world,  one  and  the  same. 

The  criminal  has  access  to  a  firearm  that  can  be  made  readily 
available  for  use.  The  fact  that  these  criminals  make  decisions  to 
arm  themselves  against  rival  traffickers  or  law  enforcement  is  in- 
dicative of  their  willingness  to  use  this  weapon  in  a  confrontation, 
and  it  also  sends  a  strong  message  about  the  criminal's  mindset. 
From  my  viewpoint,  there  is  a  clear  willingness  to  use  the  firearm 
if  the  opportunity  should  present  itself. 

Thank  you,  Mr.  Chairman.  I  have  nothing  further.  If  there  are 
any  questions,  I  would  be  happy  to  try  to  answer  them. 

Senator  DeWine.  Thank  you,  Mr.  Wilson. 

Mr.  Hungar. 

STATEMENT  OF  THOMAS  G.  HUNGAR 

Mr.  Hungar.  Thank  you,  Mr.  Chairman.  My  name  is  Thomas 
Hungar.  I  appreciate  the  opportunity  to  address  this  distinguished 
committee  on  a  subject  of  great  importance,  the  effect  of  and  appro- 
priate legislative  response  to  the  Supreme  Court's  unfortunate  de- 
cision in  Bailey  v.  United  States.  I  have  submitted  a  written  state- 
ment that  I  would  ask  be  made  part  of  the  record. 

Senator  DeWine.  That  will  be  part  of  the  record. 

Mr.  Hungar.  Thank  you.  Having  presented  argument  on  behalf 
of  the  United  States  in  Smith  v.  United  States,  the  Supreme 
Court's  previous  pronouncement  on  the  scope  of  section  924(c),  I 
have  observed  this  issue  with  great  interest  and  was  particularly 
disappointed  to  see  the  Court  cut  back  on  the  scope  of  section 
924(c)  in  the  Bailey  case. 

I  fully  agree  with  the  witnesses  who  have  testified  this  afternoon 
that  Congress  should  act  promptly  to  overrule  the  Supreme  Court's 
unfortunate  decision  in  Bailey,  and  I  commend  the  committee  for 
holding  these  hearings.  Section  924(c)  should  again  apply  to  all 
uses  of  a  firearm  during  and  in  relation  to  a  violent  crime  or  drug 
trafficking  offense,  regardless  of  whether  the  use  was  passive  or  ac- 
tive. 

Various  legislative  responses  have  been  suggested  and  each  of 
them,  I  think,  is  a  step  in  the  right  direction.  As  I  explained  in  my 
written  testimony,  S.  1945,  which  proposes  a  close  proximity  test, 
is  an  important  and  valuable  contribution  to  this  debate.  Arguably, 
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however,  that  statute  is  too  narrow  in  some  respects  because  it  is 
generally  limited  to  drug  offenses.  In  addition,  there  is  some  ambi- 
guity in  the  scope  of  the  provision  criminalizing  the  possession  of 
firearms  in  close  proximity  to  an  arrest. 

In  my  \dew,  S.  1612  reflects  the  strongest  and  most  effective  re- 
sponse to  the  Bailey  decision  and  to  the  problem  of  violent  crime 
in  general.  It  makes  clear  that  section  924(c)  applies  to  the  posses- 
sion of  a  firearm  during  and  in  relation  to  a  drug  offense  or  violent 
crime,  thereby  overruling  Bailey  and  reinstating  the  statutory  in- 
terpretation that  prevailed  in  the  Federal  courts  prior  to  the  Bailey 
decision.  In  addition,  and  unlike  the  administration's  proposal,  S. 
1612  would  enhance  the  penalties  for  violations  of  section  924(c) 
and  make  possible  the  imposition  of  the  death  penalty  for  such  vio- 
lations that  result  in  death. 

With  respect  to  the  scope  of  the  possession  language  that  has 
been  suggested  by  Senator  Helms  and  by  the  administration,  I  was 
glad  to  hear  Deputy  Assistant  Attorney  General  Di  Gregory  state 
on  behalf  of  the  Justice  Department  that,  in  their  view,  that  lan- 
guage would  cover  the  hypothetical  that  you  suggested.  Senator 
DeWine,  regarding  the  storage,  if  you  will,  if  a  gun  is  in  close  prox- 
imity to  drugs  and  drug  proceeds  even  if  the  defendant  happened 
not  to  be  present  when  the  search  and  discovery  of  the  drugs  oc- 
curred. I  think  that  is  consistent  with  the  proper  interpretation  of 
the  possession  language  and  the  interpretation  that  the  courts  of 
appeals  were  applying  before  the  Bailey  decision. 

In  conclusion,  I  urge  the  committee  to  give  S.  1612  its  careful 
and  favorable  consideration.  Thank  you. 

Senator  DeWine.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Hungar  follows:] 

Prepared  Statement  of  Thomas  G.  Hungar 

Thank  you,  Mr.  Chairman.  My  name  is  Thomas  G.  Hungar.  I  appreciate  the  op- 
portunity to  address  this  distinguished  Committee  on  a  subject  of  great  importance: 
The  effect  of,  and  appropriate  legislative  response  to,  the  Supreme  Court's  decision 
in  Bailey  v.  United  States.^ 

Before  the  Bailey  decision,  the  federal  courts  of  appeals  were  generally  in  agree- 
ment that  any  use  of  a  firearm  to  facilitate  a  violent  or  drug-trafiicking  crime  would 
trigger  the  5-year  mandatory  minimum  sentence  provided  by  18  U.S.C.  §  924(c), 
even  if  the  defendant  did  not  actively  employ  the  firearm.  ^  Thus,  where  a  criminal 
actor's  possession  of  a  firearm  emboldened  him  to  commit  the  crime,  or  served  to 
protect  a  cache  of  drugs  or  illegal  proceeds,  or  was  otherwise  related  in  some  mean- 
ingful sense  to  the  commission  of  the  crime,  the  courts  quite  properly  held  that 
§  924(c)  had  been  violated. ^  As  now-Justice  Kennedy  wrote  in  one  such  case: 


1116S.  Ct.  501(1995). 

2 See,  e.g.,  United  States  v.  Hager,  969  F.2d  883,  889  (10th  Cir.  1992)  ("the  cases  are  unani- 
mous in  holding  that  a  defendant  can  'use'  a  firearm  without  firing,  brandishing  or  displaying 
it");  United  States  v.  Featherson,  949  F.2d  770,  776  (5th  Cir.  1991),  cert,  denied,  112  S.  Ct.  1698, 
112  S.  Ct.  1771,  113  S.  Ct.  361  (1992);  United  States  v.  Torres-Mediana,  935  F.2d  1047,  1049 
(9th  Cir.  1991);  United  States,  v.  Paz,  927  F.2d  176,  179  (4th  Cir.  1991);  United  States  v.  Poole, 
878  F.2d  1389,  1393  (11th  Cir.  1989);  United  States  v.  Meggett,  875  F.2d  24,  29  2  (2d  Cir.),  cert, 
denied,  493  U.S.  858  (1989);  see  also  United  States  v.  Plummer,  964  F.2d  1251,  1255  (1st  Cir. 
1992);  United  States  v.  Long,  905  F.2d  1572,  1576  (D.C.  Cir.)  (Thomas,  J.)  ("a  defendant  can 
'use'  a  firearm  without  actively  employing  it"),  cert,  denied,  111  S.  Ct.  365  (1990). 

3 See,  e.g..  United  States  v.  McFadden,  13  F.3d  463,  465  (1st  Cir.  1994)  (hiding  gun  under  mat- 
tress with  money  and  in  close  proximity  to  drugs  constituted  "use");  United  States  v.  Castro- 
Lara,  970  F.2d  (1st  Cir.  1992)  (empty  pistol  in  brief-case  within  locked  trunk  was  "use[d]"  dur- 
ing drug  trafficking  crime  as  it  may  have  lent  courage  during  transaction);  United  States  v. 
Hager,  969  F.2d  at  889  (pistol  kept  in  boot  in  room  where  drug  transactions  occurred  was  used 
to  protect  the  defendant  and  his  cocaine);  United  States  v.  Abreu,  952  F.2d  1458,  1466  (1st  Cir. 

Continued 
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"If  the  firearm  is  within  the  possession  or  control  of  a  person  who  commits  an 
underljdng  crime  *  *  *,  and  the  circumstances  of  the  case  show  that  the  firearm 
facilitated  or  had  a  role  in  the  crime,  such  as  emboldening  an  actor  who  had  the 
opportunity  or  ability  to  display  or  discharge  the  weapon  to  protect  himself  or  in- 
timidate others,  whether  or  not  such  display  or  discharge  occurred,  then  there  is  a 
violation  of  the  statute."'* 

This  reading  of  the  statute  was  consistent  with  its  text,  which  criminalizes  all 
uses  of  a  firearm  during  and  in  relation  to  a  violent  offense  or  drug  crime,  without 
regard  to  whether  the  use  is  "active"  or  passive."^  Moreover,  this  interpretation  of 
§  924(c)  had  the  salutary  effect  of  imposing  stiff  prison  sentences  on  individuals  who 
dramatically  increase  the  risks  to  law  enforcement  officials,  innocent  bystanders, 
and  others  by  using  firearms  to  facilitate  their  illegal  activities.  Those  individuals 
are  precisely  the  types  of  dangerous  felons  who  should  be  kept  off"  the  streets  and 
in  prison,  and  §  924(c)  was  instrumental  in  achieving  that  end.^ 

All  of  this  changed  as  a  result  of  the  Bailey  decision.  In  that  case,  the  Supreme 
Court  adopted  the  narrowest  possible  reading  of  §  924(c),  holding  that  the  phrase 
"uses  *  *  *  a  fireann"  requires  "an  active  employment  of  the  firearm  by  the  defend- 
ant."^ In  the  court's  view,  a  drug  dealer  who  "conceals  a  gun  nearby  to  be  at  the 
ready  for  an  imminent  confrontation"  or  who  otherwise  keeps  a  gun  "availab[le]  for 
intimidation,  attack,  or  defense"  is  not  guilty  of  violating  the  statute,^  even  though 
that  conduct  creates  the  very  dangers  that  the  statute  was  intended  to  deter  and 
punish. 

A  legislative  response  to  the  Bailey  Court's  unduly  narrow  reading  of  §  924(c)  is 
necessary  and  appropriate.  I  understand  that  a  number  of  alternative  approaches 
have  been  proposed,  and  I  would  like  to  discuss  each  of  them  briefly. 

First,  S.B.  1945  would  add  to  §  924(c)  a  clause  imposing  liability  on  any  person 
who  "has  a  firearm  in  close  proximity  to  illegal  drugs  or  drug  proceeds,  in  close 
proximity  at  the  time  of  his  or  her  arrest,  or  in  close  proximity  at  the  point  of  sale 
of  illegal  drugs."  In  my  view,  this  proposal  would  probably  solve  most  of  the  prob- 
lems created  by  the  Bailey  decision,  but  it  has  some  disadvantaged  that  militate 
against  its  adoption. 

In  particular,  by  limiting  the  scope  of  liability  (except  in  the  arrest  situation)  to 
drug  offenses,  S.B.  1945  takes  an  unduly  narrow  approach.  While  drug  trafficking 
crimes  make  up  the  bulk  of  the  cases  affected  by  the  Bailey  decision,  it  is  certainly 
possible  to  image  scenarios  in  which  a  firearm  could  be  used  to  facilitate  the  com- 
mission of  a  non-drug  violent  crime  without  being  "actively  employed"  within  the 
meaning  of  Bailey.  For  example,  a  defendant  could  stash  a  gun  near  the  scene  of 
a  planned  assault  for  use  in  case  of  need,  or  could  keep  firearms  close  at  hand  (but 
out  of  sight)  in  case  a  kidnapping  victim  attempted  escape. 

On  the  other  hand,  the  references  to  possession  of  a  firearm  "in  close  proximity 
at  the  time  of  his  or  her  arrest"  may  be  somewhat  overbroad.  The  scene  of  the  ar- 


1992)  (even  though  never  fired,  firearm  kept  to  protect  drug  operation  has  been  used  within  the 
meaning  of  the  statute);  United  States  v.  Featherson,  949  F.2d  at  776  (gun  concealed  under  mat- 
tress could  have  been  used  to  protect  narcotics);  United  States  v.  Hadfield,  918  F.2d  987,  998 
(1st  Cir.  1990)  (although  firearm  was  not  at  the  site  of  the  drug  transaction,  its  appzirent  pur- 
pose was  to  protect  the  drug  transaction),  cert,  denied,  111  S.  Ct.  2062  (1991);  United  States 
v.  Poole,  878  F.2d  at  1394  (concealed  but  accessible  firearm  was  "used  to  protect  [drug]  house 
members  and  cocaine");  United  States  v.  Meggett,  875  F.2d  at  29  ("[plossession  of  a  gun,  even 
if  it  is  concealed,  constitutes  'use'  if  such  possession  *  *  *  facilitates  the  commission  of  the  of- 
fense"); United  States  v.  LaGuardia,  774  F.2d  317,  321  (9th  Cir.  1985)  ("Section  924(c)(1) 
reaches  the  possession  of  a  firearm  which  in  any  manner  facilitates  the  execution  of  a  felony"). 

*  United  States  v.  Stewart,  779  F.2d  538,  540  (8th  Cir.  1985)  (Kennedy,  J.),  cert,  denied,  484 
U.S.  867  (1987). 

"•This  reading  was  also  consistent  with  the  congressional  understanding  of  the  scope  of 
§ 924(c).  See  S.  Rep.  No.  307,  97th  Cong.,  1st  Sess.  890  (1981)  ("the  purpose  of  this  section 
(924(c)J  is  to  create  a  separate  basis  of  criminal  liability  for  the  possession  or  employment  of 
any  firearm  *  *  *  in  the  commission  of  a  crime  because  of  the  potential  danger  posed  to  human 
life  by  such  conduct"). 

^In  1992,  for  example,  6,604  defendants  were  charged  with  firearms  offenses  (including 
§  924(c)  violations)  as  a  result  of  he  Bush  Administration's  "project  Triggerlock,"  a  program  spe- 
cifically designed  to  use  the  mandatory  minimum  sentences  provided  by  federal  firearms  laws 
to  target  and  incarcerate  the  most  dangerous  and  violent  repeat  offenders.  SEe  1992  Annual 
Report  of  the  Attorney  General  of  the  United  States  at  2;  1991  Annual  Report  of  the  Attorney 
General  of  the  United  States  at  19.  Unfortunately,  firearms  prosecutions  have  declined  signifi- 
cantly under  the  Clinton  Administration,  but  §  924(c)  has  still  served  an  important  function  in 
deterring  and  punishing  violent  and  potentially  violent  criminals.  See  1995  Annual  Report  of 
the  Attorney  General  at  21  (over  5,000  defendants  charged  with  firearms  offenses  in  1995,  down 
approximately  24  percent  from  1992). 

^116  S.  Ct.  at  505  (emphasis  original). 

aid.  at  508. 
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rest  is  often  far  removed  from  the  scene  of  the  crime,  and  it  is  (at  least  arguably) 
overly  harsh  to  enhance  a  defendant's  punishment  in  such  cases  merely  because  of 
the  fortuity  that  a  firearm  happens  to  be  in  close  proximity  at  the  time  of  the  ar- 
rest.9  Moreover,  this  amendment  appears  to  create  a  statutory  ambiguity,  because 
it  is  not  entirely  clear  whether  the*  defendant's  possession  of  the  firearm  at  the  time 
of  the  arrest  would  have  to  occur  "during  and  in  relation  to"  the  underlying  crime 
(and,  if  so,  how  that  requirement  could  be  met  when  the  arrest  occurs  elsewhere). 

The  second  proposed  bill,  S.B.  1612,  would  overrule  Bailey  by  providing  that  any 
person  who  possesses  a  firearm  during  and  in  relation  to  a  predicate  offense  is  sub- 
ject to  liability  under  §  924(c).  This  proposed  amendment  eliminates  the  problems 
created  by  the  Bailey  decision,  and  does  so  in  a  manner  that  would  be  relatively 
simple  for  the  courts  to  apply,  because  it  is  closely  analogous  to  the  approach  that 
was  already  being  followed  by  the  federal  courts  prior  to  the  Supreme  Court's  inter- 
vention. i°  Indeed,  in  adopting  its  narrow  interpretation  of  §  924(c)  in  Bailey,  the  Su- 
preme Court  expressly  relied  on  the  fact  that  §  924(c)  does  not  refer  to  "posses- 
sion."^^ S.B.  1612  accepts  the  Supreme  Court's  implicit  invitation  to  clarify  the  stat- 
ute by  inserting  this  term. 

In  addition,  S.B.  1612  has  other  salutary  aspects  that  should  further  commend 
it  to  the  Committee.  For  example,  by  adding  an  introductory  clause  authorizing  im- 
position of  stiffer  minimum  sentences  if  required  under  other  provisions  of  law,  S.B. 
1612  eliminates  any  potential  conflict  with  other  statutes.  By  increasing  the  manda- 
tory minimum  penalties  for  §  924(c)  violations  to  10  years  for  a  first  offense  (and 
25  years  for  a  second  offense),  S.B.  1612  further  advances  the  goal  of  ensvuing  that 
these  dangerous  offenders  are  incarcerated  until  they  no  longer  pose  a  significant 
risk  to  society.  ^2  p^^  by  authorizing  the  death  penalty  for  §  924(c)  violations  that 
result  in  death,  S.B.  1612  substantially  increases  the  statute's  general  and  specific 
deterrent  value  and  appropriately  recognizes  that  criminals  who  take  the  lives  of 
others  should  face  the  ultimate  penalty.  ^^ 

Finally,  I  understand  that  the  Administration  has  proposed  a  narrower  version 
of  S.B.  1612  that  would  utilize  the  same  response  to  the  Bailey  decision  and  would 
impose  a  10-year  mandatory  minimum  sentence  on  those  individuals  whose  viola- 
tion of  §  924(c)  is  accompanied  by  the  discharge  of  the  firearm  or  the  infliction  of 
serious  bodily  injury.  While  adoption  of  this  proposal  would  be  a  step  in  the  right 
direction,  it  offers  essentially  nothing  that  is  not  already  contained  in  S.B.  1612,  and 
does  not  include  the  numerous  other  salutary  provisions  of  S.B.  1612  that  are  dis- 
cussed above.  Accordingly,  I  believe  that  S.B.  1612  offers  the  best  and  most  com- 
plete response  to  the  Bailey  decision  and  the  problem  of  violent  crime  in  general, 
and  I  urge  the  Committee  to  give  that  bill  its  favorable  consideration. 

Thank  you,  Mr.  Chairman. 

Senator  DeWine.  Professor  Zlotnick. 

STATEMENT  OF  DAVID  M.  ZLOTNICK 

Mr.  Zlotnick.  Thank  you,  Mr.  Chairman,  and  thank  you  for  the 
opportunity  to  address  this  committee.  As  you  mentioned  in  my  in- 
troduction, I  did  proudly  serve  as  an  assistant  U.S.  attorney  here 


^Obviously,  if  the  defendant  also  assaults  law  enforcement  officers  or  otherwise  commits  a 
violent  crime  during  his  arrest,  this  concern  would  not  apply,  but  in  those  circumstances  the 
defendant  would  be  independently  liable  under  §  924(c). 

^°  See  cases  cited  supra  notes  2-4.  Adoption  of  this  amendment  would  effectively  overrule  the 
few  pre-Bailey  cases  that  had  applied  a  narrower  interpretation  of  § 924(c).  See,  e.g.,  United 
States  V.  FelizCordero,  859  F.2d  250,  254  (2d  Cir.  1988)  (holding  incorrectly  that  there  was  no 
basis  for  a  conviction  under  §  924(c)  even  though  "a  loaded  gun  was  found  [in  a  dresser  drawer] 
in  the  same  room  as  drug  paraphernalia"). 

^*  116  S.  Ct.  at  506  ("Had  Congress  intended  possession  alone  to  trigger  liability  under 
§  924(c)(1),  it  easily  could  have  so  provided.").  Of  course,  it  is  not  correct  to  say  that  S.B.  1612 
would  impose  liability  for  "possession  alone";  the  defendant's  possession  must  occur  "during  and 
in  relation  to"  the  predicate  offense,  thus  ensuring  that  liability  will  not  be  imposed  for  mere 
possession  of  a  firearm  that  is  wholly  unrelated  to  any  criminal  activity. 

12  Of  course,  §  924(c)  achieves  these  results  only  to  the  extent  that  prosecutors  actually  use 
the  statute  in  charging  defendants.  It  would  be  unfortunate  if  this  increase  in  the  mandatory 
minimum  sentence  were  to  lead  to  an  even  steeper  decline  in  the  number  of  federal  firearms 
prosecutions  due  to  prosecutorial  reluctance  to  charge  under  §  924(c).  See  supra  note  6. 

13 1  note  that  there  may  be  some  judicial  confusion  over  the  death  penalty  provision  if  it  is 
adopted  as  currently  phrased.  The  death  penalty  is  made  available  "if  the  death  of  a  person 
results."  but  it  is  unclear  whether  the  death  must  result  from  the  predicate  offense,  from  the 
possession  of  the  firearm,  or  both. 
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in  Washington,  DC,  and  I  prosecuted  many  of  these  gun  and  drug 
cases  in  Federal  court. 

Also,  in  the  past  year  I  took  a  year  absence  from  academia  to 
study  the  effect  of  mandatory  minimum  penalties  on  the  low-level 
and  nonviolent  drug  offender,  and  as  a  result  of  that  research  had 
a  lot  of  exposure  to  924(c)  cases.  I  feel  I  can  bring  this  experience 
to  this  problem  and  offer  you  a  balanced  approach  to  what  I  see 
as  the  result  of  the  Bailey  case. 

I  think  I  would  agree  with  all  of  the  previous  witnesses  that  the 
Bailey  case  did  create  a  gap  in  Federal  prosecution  strategy,  and 
I  believe  that  gap  is  what  you  have  called  in  your  bill  the  close 
proximity  case,  or  what  others  have  called  the  paradigm  of  the 
drug  fortress,  which  was  mentioned  in  the  hypotheticals  of  both 
you  and  Senator  Biden. 

But  I  think  I  would  disagree  with  the  previous  witnesses  about 
the  best  way  to  fix  this  narrow  problem,  and  specifically  I  would 
disagree  with  using  a  possession  standard  as  the  way  of  remed5dng 
the  statute.  I  believe  that  that  would  be  incorrect  because  I  do  not 
believe  it  is  consistent  with  the  overall  goal  of  924(c),  and  let  me 
briefly  review  that  even  from  today's  testimony. 

Senator  Biden  said,  I  think  the  point  of  924(c)  is  to  punish  those 
offenders  in  which  a  gun  and  a  drug  offense  have  a  direct  and  an 
immediate  nexus.  Senator  Helms  referred  to  violent  criminals  who 
target  innocent  citizens  or  use  the  gun  to  further  their  offense. 

I  think  the  way  I  can  best  show  you  why  the  possession  defini- 
tion or  standard  would  be  incorrect  is  to  focus  on  the  opposite  set 
of  scenarios  that  the  witnesses  today,  particularly  Mr.  Wilson,  have 
picked  the  worst-case  scenarios.  I  think  in  drafting  the  new  bill,  we 
need  to  look  also  at  the  least  culpable  offenders  who  may  be  sucked 
into  this  mandatory  minimum,  people  who  we  probably  did  not 
want  or  conclude  were  these  type  of  armed  career  criminals. 

The  best  way  I  think  I  can  do  that  for  you,  Mr.  Chairman,  is  to 
give  you  a  few  small  examples  of  pre-Bailey  cases  in  which  basi- 
cally the  possession  standard  was  applied.  Let  me  give  you  a  few 
actual  cases  of  individuals  who  were  convicted  under  the  statute 
before  Bailey. 

One  case  is  Amy  Kascor,  and  I  have  provided  these  all  in  written 
form  and  I  would  ask  that  they  be  appended  to  my  statement  at 
the  conclusion. 

Senator  DeWine.  They  will  be  a  part  of  the  record. 

Mr.  Zlotnick.  Thank  you,  Mr.  Chairman. 

Ms.  Kascor  was  a  21-year-old  woman  in  Minnesota  who  was 
growing  marijuana  in  her  home.  She  received  a  5-year  sentence  on 
the  drug  charge,  but  she  also  received  an  additional  consecutive  5- 
year  sentence  under  924(c).  There  were  four  guns  in  the  house;  two 
were  registered  to  her  mother — legally  registered  handguns — who 
lived  with  her.  The  other  two  were  hunting  rifles  owned  by  her 
boyfriend.  No  one  contested  that  was  the  purpose  of  the  gun. 

Another  case,  also  from  Minnesota,  is  the  Helgesen  case,  in  which 
there  was  again  a  5-year  penalty  for  growing  marijuana.  It  was  a 
couple,  and  there  was  again  no  disagreement  that  the  marijuana 
was  being  grown  for  medical  purposes;  that  is,  there  were  no  accu- 
sations that  the  people  were  selling  the  marijuana  or  trafficking, 
but  they  had  medical  conditions  under  which  they  wanted  to  use 
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the  marijuana.  However,  there  were  three  unloaded  guns  in  the 
home.  They  were  the  legal  owners  of  the  guns,  and  at  sentencing 
the  court  noted  that  one  of  the  two — in  fact,  the  husband — was  a 
minor  player.  Nevertheless,  he  received  a  total  of  a  10-year  manda- 
tory minimum  sentence  for  this  offense. 

A  case  that  I  worked  on  and  know  quite  a  bit  about  is  a  meth- 
amphetamine  case.  I  will  move  away  from  the  marijuana.  This  in- 
dividual was  a  night-shift  worker  at  a  factory  for  17  years  consecu- 
tively employed,  but  he  developed  an  amphetamine  habit  to  stay  up 
dxiring  his  night  shift  and  when  the  legal  drug  became  unavailable, 
he  started  trafficking — first  using,  and  then  trafficking  in  meth- 
amphetamine  among  his  friends. 

There  was  no  question  that  he  was  guilty  of  an  illegal  act,  but 
in  the  course  of  a  year-and-a-half  of  an  undercover  investigation, 
with  an  informant  who  was  a  friend  of  the  defendant  and  an  un- 
dercover officer,  no  one  ever  saw  a  gun.  No  gun  was  ever  used  in 
any  of  these  sales.  This  defendant  participated  in  14  small  pur- 
chases amounting  to  no  more  than  10  grams  at  a  shot.  He  received 
a  10-year  sentence  for  the  drugs,  for  the  sales  that  he  was  involved 
in,  but  when  the  operation  was  ended,  the  police  conducted  a 
search  on  his  home  and  found  two  or  three  registered  handguns 
which  he  had  owned  previous  to  any  of  his  drug-dealing  and  he  re- 
ceived an  additional  5-year  enhancement. 

Finally,  I  would  bring  to  your  attention  the  case  of  Arlen  Angel, 
which  was  presided  over  by  Paul  Magnuson,  who,  I  will  point  to 
you,  Mr.  Chairman,  is  a  Reagan  appointee  and  certainly  someone 
with  clear  conservative  and  crime-fighting  credentials.  It  was  a 
marijuana  case  again.  The  fellow  lived  in  a  rural  environment  and 
the  judge  said  mandatory  minimums  do  not  lead  to  justice  in  the 
culture  of  a  State  such  as  the  State  of  Minnesota. 

I  know  that  a  person  in  a  farm  house  in  Minnesota  will  have  firearms  in  their 
home.  Therefore,  wrongdoings  will  automatically,  if  they  are  charged,  result  in  the 
kind  of  additional  mandatory  minimum  sentences  that  are  imposed  in  a  matter  such 
as  this  one. 

My  point  here,  Mr.  Chairman,  is  that  if  we  go  to  a  possession 
standard,  we  are  talking  about  rural  people  living  in  Iowa,  Wyo- 
ming— pick  a  place — who  have  guns  in  their  homes  that  have  noth- 
ing to  do  with  the  crime  and  they  will  be  punished  more  severely 
than  their  counterparts  who  commit  the  same  offenses  in  an  urban 
environment. 

So  what  I  would  counsel  the  committee  to  do,  Mr.  Chairman,  is 
to  think  carefully  before  moving  to  a  possession  standard,  particu- 
larly based  on  my  studies  that  many  of  the  people  who  will  be 
swept  into  this  are  first-time  offenders  where  there  was  no  active 
use  of  a  gun,  where  the  guns  were  in  the  home.  I  would  note  that 
the  original  legislative  history  talks  about — and  Senator  Biden  re- 
ferred to  it — we  want  the  criminal  considering  the  Federal  offense 
to  leave  his  gun  at  home. 

Many  of  these  cases  I  have  studied  involve  guns  in  the  home. 
Many  are  unloaded,  many  were  used  for  other  purposes.  Many  of 
the  guns  were  registered  to  persons  other  than  the  defendant. 
Often,  they  were  locked  away  in  a  closet.  I  think  that  we  have  to 
recognize  that  if  we  want  to  fix  the  Bailey  problem,  which  I  think 
is  an  admirable  goal,  we  need  to  do  it  in  a  way  that  does  not  pull 
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in  these  people.  It  is  not  just,  and  it  is  also  an  unnecessary  drain 
on  our  resources  which  need  to  go  to  fight  true  violent  crime. 

Obviously,  I  have  showed  you  a  problem.  I  would  like  to  suggest 
a  solution.  In  the  first  place,  I  would  suggest  to  the  committee  that 
we  consider — other  than  amending  the  statute  which  provides  for 
a  mandatory  minimum  penalty,  that  we  consider  giving  this  prob- 
lem to  the  U.S.  Sentencing  Commission  to  draft  appropriate  lan- 
guage in  the  sentencing  guidelines  to  deal  with  the  gun-enhance- 
ment problem. 

Senator  Hatch  himself,  in  a  recent  article  in  a  law  review,  sug- 
gested that  perhaps  we  need  to  move  away  from  mandatory  mini- 
mum penalties,  because  they  create  these  types  of  disparities,  and 
send  them  over  to  the  commission  which  can  come  up  with  a  broad- 
er policy-based  approach,  yet  still  restrain  judges  from  exercising 
the  type  of  unrestrained  discretion  that  led  to  the  guidelines  in  the 
first  place. 

I  would  also  refer  the  committee  to  the  advice  of  Chief  Justice 
Rehnquist,  who  in  a  1993  speech  pointed  out  the  intended  con- 
sequences of  mandatory  minimums  are  often  harsh  and  result  in 
things  other  than  what  were  intended  by  the  drafters,  something 
obviously  the  committee  has  noted  today. 

Finally,  in  dealing  with  mandatory  minimums,  Mr.  Chairman,  I 
would  note  the  remarks  of  Judge  Easterbrook,  again  a  judge  whose 
conservative  credentials  cannot  be  questioned,  who  notes  that  man- 
datory minimum  penalties  often  impact  most  severely  on  the  low- 
level  offender.  Why  is  that?  Because  often  it  is  the  high-level  or 
mid-level  offender  who  has  information  to  trade,  and  that  is  the 
basic  way  that  offenders  get  out  from  under  the  mandatories  is  by 
cooperating.  It  is  the  low-level  offenders  without  any  useful  infor- 
mation who  more  often  than  not  bear  the  brunt  of  mandatory  mini- 
mum penalties. 

Having  said  that,  I  think  it  is  obvious  that  I  would  also  urge  the 
committee  not  to  increase  the  penalty  and,  if  they  are  going  to  ad- 
dress this  specific  problem,  try  and  focus  the  language  in  such  a 
way  that  it  deals  with  the  drug  fortress  problem,  which  is  where 
the  Bailey  decision  seems  to  create  a  gap,  and  not  move  to  the  tjrpe 
of  pure  possession  standard  which  will  not  only  continue  to  sweep 
in  the  types  of  cases  that  I  have  mentioned  to  the  committee,  but 
also  perhaps  even  broader  ones.  The  committee  should  recognize 
that  many  of  these  individuals  are  swept  into  these  cases  not  be- 
cause of  their  own  acts,  but  under  the  Pinkerton  rules  of  conspiracy 
liability  such  that  any  act  that  is  reasonable  foreseeable  by  a  co- 
conspirator will  end  up  implicating  them  in  the  principal  crime. 

Thus,  when  we  talk  about  the  worst-case  scenarios,  we  need  to 
recognize  the  peripheral — the  mules,  the  girl  friends,  the  boy 
friends,  the  husbands,  fathers,  wives,  or  grandfathers,  who  have 
committed  some  minor  part  of  the  crime  and  then  end  up  getting 
these  enhanced  penalties,  which  I  do  not  believe  is  really  the  goal 
of  the  statute  and  really  wise  policy. 

As  I  stated,  I  appreciate  your  willingness  to  allow  me  to  submit 
these  additional  cases,  along  with  a  written  summary  of  my  testi- 
mony. 

Senator  DeWine.  They  will  be  part  of  the  record. 

[The  prepared  statement  of  Mr.  Zlotnick  follows:! 
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Prepared  Statement  of  David  M.  Zlotnick 

Mr.  Chairman  and  Distinguished  Members  of  the  Committee:  Thank  you  for  this 
opportunity  to  address  the  Committee  on  this  issue.  My  name  is  David  Zlotnick  and 
I  am  currently  an  Associate  Professor  of  Law  at  Roger  Williams  University  School 
of  Law  in  Bristol,  Rhode  Island.  I  previously  served  as  an  Assistant  United  States 
Attorney  for  the  District  of  Columbia  from  1989  through  1993  where  I  prosecuted 
drug  and  firearm  cases  in  federal  district  court.  This  past  year,  I  took  a  leave-of- 
absence  from  teaching  to  study  and  work  on  cases  involving  low-level  drug  and  gun 
offenders  sentenced  to  serve  mandatory  minimum  terms.  As  a  result,  I  have  re- 
cently reviewed  many  §  924(c)  cases  that  were  decided  both  before  and  after  the  Bai- 
ley decision.  Based  on  this  recent  work,  as  well  as  my  previous  federal  prosecution 
experience,  I  believe  I  can  offer  the  Committee  a  balanced  insight  into  the  potential 
consequences  of  the  various  pending  bills  to  amend  §  924(c). 

While  I  am  in  general  agreement  with  the  witnesses  who  have  testified  today  that 
the  Bailey  decision  has  created  a  statutory  gap  which  should  be  addressed  by  legis- 
lation, I  would  like  to  take  a  different  focus  by  examining  the  potential  negative 
though  unintended  consequences  of  the  language  of  several  of  these  bills.  Specifi- 
cally, I  will  focus  on  the  "possession"  standard  proposed  by  Administration  and  Sen- 
ator Helms'  bills. 

The  previous  witnesses  have  each  focussed  on  the  types  of  culpable  conduct  that 
would  be  covered  by  the  pending  legislation.  I  respectfully  suggest  that  these  pres- 
entations have  only  presented  half  the  challenge  before  the  Committee.  It  is  also 
crucial  to  consider  the  least  culpable  conduct  that  might  also  be  swept  into  a  too 
broadly  drafted  definition.  This  is  particularly  important,  because  as  currently  draft- 
ed, each  bill  maintains  the  current  mandatory  minimum  structure  which  absolutely 
prevents  a  court  from  making  exceptions  in  even  the  most  deserving  case.  I  believe 
that  I  can  demonstrate  to  the  Committee  that  the  "possession"  approach  will  in  fact, 
create  too  many  such  marginal  cases  of  technical  guilt  under  §  924(c),  and  thus  will 
criminaUze  conduct  and  offenders  far  afield  from  the  focus  of  §  924(c)  as  articulated 
by  Congress  when  first  draft;ed  and  as  repeated  today  by  members  of  this  Commit- 
tee and  other  witnesses. 

Initially,  it  bears  repeating  the  typical  criminal  that  this  statute  targets.  The 
original  sponsor  of  §  924(c)'s  language,  Rep.  Poff",  stated  that  the  law  was  designed 
"to  persuade  the  man  who  is  tempted  to  commit  a  federal  felony  to  leave  his  gun 
at  home."  114  Cong.  Rec.  at  22231.  See  also  United  States  v.  Anderson,  59  F.3d  1323 
(D.C.  1993).  Senator  Biden  today  repeated  this  point  as  a  main  goal  of  the  legisla- 
tion. Even  more  forcefully.  Senator  Helms  today  articulated  that  the  law  is  directed 
against  "violent  criminals  who  target  innocent  civilians"  and  use  firearms  "to  ftir- 
ther  their  crimes." 

Therefore,  we  should  test  these  stated  goals  against  the  potential  reach  of  the 
"possession"  approach  favored  in  several  of  the  pending  bills.  Note  first  that  a  "pos- 
session" standard  would  essentially  return  the  state  of  the  law  at  least  as  broad  a 
reach  as  existed  before  the  Bailey  decision.  Therefore,  I  would  like  to  examine  the 
facts  of  several  individual  cases  from  the  pre-Bailey  period,  which  along  with  a  larg- 
er set  that  I  have  submitted  to  the  Committee,  involve  conduct  far  removed  from 
the  paradigm  of  the  violent  drug  trafficker  leaving  his  home  armed  and  ready  to 
commit  violence  in  the  course  of  his  drug  activities.  Instead,  these  cases  dem- 
onstrate that  there  is  a  significant  class  of  defendants  and  cases  that  have  been, 
and  will  again,  be  unintentionally  penalized  by  924(c)  if  the  statute  is  amended  to 
a  "possession"  standard. 

For  example,  consider  the  case  of  Amy  Marie  Kascor,  a  twenty-one  year  old 
woman  convicted  of  growing  marijuana  in  her  garden  at  home.  She  received  a  five 
year  sentence  for  cultivation  and  an  additional  five  years  under  §  924(c)  for  several 
firearms  that  were  found  in  the  home,  two  handguns  which  were  registered  to  her 
mother  and  two  hunting  rifles  which  were  owned  by  her  boj^riend.  While  there  was 
no  indication  that  Ms.  Kascor  was  involved  in  any  drug  transactions  in  the  home, 
or  ever  used  or  carried  these  firearms  during  her  cultivation  activities,  her  construc- 
tive possession  was  sufficiently  established  by  her  presence  in  the  house  and  access 
to  the  weapons.  Ms.  Kascor  was  pregnant  when  arrested  and  gave  birth  while  incar- 
cerated. Michigan  District  Court  Judge  Stewart  Newblatt,  who  was  obligated  to  im- 
pose ten  years  incarceration,  called  it  a  "vicious  sentence." 

Or  consider  the  cases  of  Glenn  Suess  and  Ruth  Helgesen  from  the  federal  District 
Court  in  Minnesota.  These  defendants  were  growing  marijuana  in  their  home  for 
medical  purposes  including  treatment  of  chronic  pain.  A  search  of  their  home  re- 
vealed three  unloaded  weapons  which  were  legally  registered  to  Mr.  Suess,  who  was 
characterized  as  having  only  a  minor  role  in  growing  the  marijuana.  These  defend- 
ants lived  in  a  rural  area  where  guns  were  commonplace.  They  had  rebuilt  their 


32 

home,  tried  to  live  off  the  land,  even  without  electricity  for  a  time.  At  sentencing, 
Judge  Alsop,  a  Nixon  appointee,  noted  that  these  ten  year  sentences  were  a  "classic 
case  of  why  we  shouldn't  have  mandatory  minimum  sentences." 

In  a  similar  case  in  the  same  District,  Judge  Paul  Manguson,  a  Reagan  appointee, 
also  noted  the  unfairness  of  applying  a  "possession"  standard  to  drug  cases  in  rural 
homes.  He  stated  that — 

"Consecutive,  minimum  mandatory  sentences  for  guns  do  not  lead  to  justice  in  the 
culture  of  a  state  such  as  the  state  of  Minnesota.  *  *  *  I  do  know  that  a  person 
in  a  farm  house  in  southern  Minnesota  will  have  firearms  in  the  home.  *  *  *  There- 
fore, the  wrongdoings  will  automatically  if  they  are  charged,  result  in  the  kind  of 
additional  minimum  mandatory  sentences  that  are  imposed  in  a  matter  such  as 
this."  {United  States  v.  Angell,  Cr.  No.  3-91-138  (D.  Minn.)  (August  28,  1994,  Sent. 
Tr.  at  4.) 

Finally,  even  taking  a  drug  considered  more  dangerous  than  marijuana  such  as 
methamphetamine,  I  ask  the  Committee  to  consider  the  case  of  David  Bridwell  from 
the  Western  District  of  Missouri.  Mr.  Bridwell  worked  on  the  night  shift  at  a  factory 
for  seventeen  continuous  years  up  until  his  arrest.  Due  to  the  hours  he  worked,  he 
began  to  rely  on  amphetamine  and  then  methamphetamine  to  stay  awake.  Later, 
he  began  to  sell  the  drug  to  a  circle  of  his  friends  and  coworkers  to  support  his  own 
habit.  Over  the  course  of  a  year  and  one  half,  an  undercover  officer  who  was  intro- 
duced into  this  circle  made  fourteen  small  buys  from  Mr.  Bridwell.  When  the  ring 
was  busted  and  search  warrants  executed  on  the  homes,  a  small  amount  of  meth- 
amphetamine was  found  in  Bridwell's  home  along  with  several  licensed  guns,  which 
he  had  piu"chased  long  before  his  drug  dealing  began.  Although  the  defendant  was 
never  seen  with  a  gun  during  any  of  the  transactions,  Mr.  Bridwell,  a  first  time  of 
finder,  received  ten  years  for  the  drugs  (based  on  the  amount  in  the  entire  conspir- 
acy) and  an  additional  five  years  for  the  guns. 

From  these  examples  and  the  other  summaries  I  have  submitted,  it  is  first  clear 
that  the  facts  of  these  cases  have  nothing  in  common  with  the  stated  purpose  of 
the  bill — to  persuade  traffickers  to  "leave  their  guns  at  home."  In  fact,  924(c)  sen- 
tences are  regularly  being  imposed  on  defendants  based  on  firearms  they  legally 
possessed  in  their  own  homes. 

Second,  although  the  statute  has  a  "during  and  relation  to  the  drug  offense"  re- 
quirement, both  the  pre-Bailey  "passive  use"  and  the  proposed  possession  definition 
are  broad  enough  to  encompass  simply  having  a  gun  and  drugs  in  a  home  during 
the  period  of  an  offense.  Thus,  924(c)  sentences  have  been  and  will  be  based  on  fire- 
arms that  are  unloaded,  lawfully  registered  (often  to  uninvolved  family  members), 
are  found  in  a  different  room  from  the  drugs,  or  are  weapons  such  as  hunting  rifles 
that  are  not  typical  of  drug  traffickers.  Furthermore,  because  of  the  reach  of  con- 
spiracy laws,  minor  non-violent  offenders  can  also  be  held  liable  for  the  foreseeable 
acts  of  their  coconspirators.  Thus,  a  girlfriend  can  be  convicted  of  924(c)  for  the 
mere  possession  of  a  unloaded  gun  by  her  boyfriend  during  the  offense  if  at  any 
time  during  the  length  of  the  conspiracy  or  the  offense,  she  aided  and  abetted  his 
activities  in  even  a  minor  way.  While  perhaps  proper  exercise  of  prosecutorial  dis- 
cretion would  prevent  such  cases  from  being  brought,  the  testaments  of  the  judges 
noted  above,  as  well  as  other  judges  whose  conservative  credentials  also  cannot  be 
challenged,  are  proof  that  these  cases  are  being  routinely  brought  by  prosecutors. 

Third,  these  examples  demonstrate  that  a  broad  possession  standard  conflicts 
with  the  extent  of  lawful  gun  possession,  especially  in  rural  communities.  In  es- 
sence, rural  defendants  who  commit  exactly  the  same  crime  as  their  counterparts 
in  the  city,  but  have  a  gun  in  their  house,  will  likely  receive  additional  mandatory 
time  for  the  same  exact  crime.  Thus,  while  the  statute  may  be  aimed  at  the  savvy, 
violent  urban  street  gang  member  who  places  his  weapon  by  his  drugs,  rather  than 
carry  it  on  his  person,  the  effect  is  discrimination  against  defendants  in  rural  states. 

Fourth,  not  only  are  these  cases  troubling  in  that  the  relation  of  the  gun  to  crime 
is  tenuous,  but  many  of  these  defendants  are  also  first-time  offenders  whose  of- 
fenses did  not  actually  involve  any  violence  or  threat  of  violence,  particularly  noting 
the  rural  marijuana  cultivation  cases.  Thus,  one  needs  to  question  whether  these 
are  the  defendants  who  are  truly  in  need  of  additional  mandatory  time  and  if  the 
taxpayer  should  be  asked  to  foot  the  $22,000  or  more  per  year  for  their  incarcer- 
ation. Make  no  mistake  about  it,  in  each  of  these  examples,  the  defendants  were 
convicted  of  drug  offenses  for  that  resulted  in  substantial  prison  terms  of  at  least 
five  years  each.  Thus,  the  question  for  this  Committee  is  not  whether  these  individ- 
uals should  be  punished  but  whether  additional  mandatory  sentences  based  on  a 
tenuous  connection  to  a  firearm  are  just,  rational  or  cost-effective. 

Lastly,  part  of  the  legislative  calculus  in  writing  broad  or  narrow  language  for 
§  924(c)  in  light  o{  Bailey  is  to  consider  the  breadth  of  the  statutory  gap  created  by 
the  decision.  In  this  area  too,  I  suggest  careful  analysis  reveals  that  the  Bailey  deci- 
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sion  has  had  less  dire  consequences  than  have  been  suggested.  I  beUeve  that  the 
statutory  gap  created  by  Bailey  is  limited  to  a  narrow  class  of  what  have  colloquially 
been  referred  to  as  "drug  fortress"  cases.  In  the  typical  "drug  fortress"  case,  a  drug 
trafficker  places  a  loaded  weapon  in  an  easily  accessible  location  and  in  close  prox- 
imity to  a  drug  stash  or  to  the  location  of  prospective  drug  transaction.  The  weapon 
is  intended  to  be  used  in  the  event  that  a  rival  attempts  to  rob  the  trafficker,  or 
to  enforce  or  dictate  the  terms  of  a  drug  transaction  by  threat  of  violence.  Fvulher- 
more,  even  in  "drug  fortress"  cases,  the  impact  of  Bailey  has  likely  been  overstated. 
Bailey  only  prevents  the  application  of  §  926(c)  to  "drug  fortresses"  cases  where  the 
government  has  no  other  testimony  or  evidence  that  this  trafficker  at  any  point  in 
the  offense,  actively  used,  displayed,  carried  or  even  referred  to  a  firearm.  In  the 
typical  federal  case  that  is  the  result  of  a  long-term  investigation,  replete  with  un- 
dercover officers,  informants  and  video  and  audio  surveillance,  such  evidence  is  usu- 
ally available  if  this  defendant  is  a  true  armed  trafficker.  Thus,  the  only  "drug  for- 
tress" case  that  are  likely  to  fall  through  the  Bailey  gap  typically  arise  from  a  local 
police  department  search  warrant  that  was  based  on  very  limited  pre-warrant  and 
post-warrant  investigation.  While  these  cases  are  not  typical  of  federally  initiated 
investigations,  they  are  none  the  less  plentiful  on  district  court  dockets  as  local  po- 
lice bring  what  is  really  only  local  drug  activity  into  federal  court,  due  to  the  limited 
quantities  of  narcotics  that  trigger  the  five  year  mandatory  minimum  penalty.  Not 
only  are  these  cases  of  minimal  value  to  the  primary  federal  enforcement  goal  of 
prosecuting  major  drug  trafficking,  they  are  also  the  t3rpe  of  cases  that  present  the 
greatest  danger  that  a  minimal  and  non-violent  offender  who  is  already  subject  to 
a  significant  drug  sentence,  vnll  unfairly  receive  an  even  greater  sentence  based  on 
limited  investigation  and  evidence.  Therefore,  in  drafting  of  the  statute's  new  lan- 
guage, the  Committee  should  not  be  driven  by  the  least  important  and  most  trou- 
bling type  of  case  but  instead  should  be  satisfied  if  the  new  language  ensures  that 
the  main  targets  of  the  statute  do  not  escape.  A  contrary  strategy  will  only  continue 
to  clog  the  federal  courts  with  case  better  addressed  in  state  court  and  might  even 
encourage  police  to  terminate  their  investigations  early  by  providing  too  easy  access 
to  enhanced  sentences. 

Based  on  my  comments  this  far,  it  is  obvious  that  I  believe  the  bills  sponsored 
by  the  Administration  and  Senator  Helms  are  unwise  because  they  propose  a  pos- 
session standard.  Furthermore,  given  the  injustices  that  would  occur  under  a  pos- 
session regime,  increasing  the  penalty  to  ten  years  as  Senator  Helms  suggests 
would  be  to  doubly  compound  these  tragic  cases.  As  an  alternative  I  have  two  sug- 
gestions for  the  committee. 

Initially,  I  urge  the  Committee  to  close  the  Bailey  gap  in  the  context  of  delegating 
implementation  of  the  policy  objectives  of  924(c)  to  the  United  States  Sentencing 
Commission  as  alternative  to  the  current  mandatory  minimum  sentencing  regime. 
The  cases  I  have  presented  here  amply  demonstrate  Chief  Justice  Rehnquist's  oft 
quoted  point  that,  "[t]hese  mandatory  minimum  sentences  are  perhaps  a  good  exam- 
ple of  the  law  of  unintended  consequences.  There  is  a  respectable  body  of  opinion 
which  believes  that  these  mandatory  minimums  impose  unduly  harsh  punishment 
for  first-time  offenders.  Remarks  of  Chief  Justice  William  H.  Rehnquist  at  the  Na- 
tional Symposium  on  Drugs  and  Violence  in  America,  June  18,  1993  at  6.^  Further- 
more, while  the  Chief  Justice  and  others  have  correctly  noted  the  problems  with 
mandatory  minimums  in  general, ^  this  type  of  sentencing  regime  is  particularly 
troublesome  in  the  gun  and  drug  context  for  several  additional  reasons.  As  Judge 
Frank  Easterbrook  has  noted,  many  mid-  and  high-level  drug  traffickers  escape 
their  mandatory  minimum  sentences  by  cooperating  with  the  government  which 
then  files  a  motion  to  waive  the  mandatory  sentence  otherwise  applicable;  in  fact 
Judge  Easterbrook  writes,  "[t]he  more  serious  the  defendant's  crimes,  the  lower  the 
sentence — because  the  greater  his  wrongs,  the  more  information  and  assistance  he 
has  to  offer  to  a  prosecutor."  United  States  v.  Brigham,  dll  F.2d  317  (7th  Cir.  1992). 
On  the  other  hand,  less  culpable  drug  and  gun  off"enders  often  have  little  to  trade 
on  and  therefore  get  stuck  with  the  mandatory  term.  Judge  Easterbrook  calls  this 
result  "sentencing  inversion,"  which  metes  out  the  "harshest  penalties  to  those  least 
culpable  .  .  ."  Id.  Furthermore,  possessory  type  offenses,  such  as  the  Committee  is 
considering  for  924(c)  are  the  worst  subjects  for  mandatory  sentences  given  the 
broad  legal  definitions  of  "constructive  possession"  and  "dominion  and  control."  To 


^The  Chief  Justice  also  noted  that  the  impact  of  mandatory  minimums  and  the  "war  on 
drugs"  has  been  the  growing  federahzation  of  crime.  Id  at  3,  6. 

2  See  David  B.  Kopel,  "Prison  Blues:  How  America's  Foolish  Sentencing  Policies  Endanger 
Public  Safety,"  CATO  Institute  Policy  Analysis  May  17,  1994. 
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the  extent  mandatory  minimums  are  useful,  they  are  best  suited  to  specific  intent 
crimes  such  as  first  degree  murder  or  assault  with  intent  to  maim. 

The  Sentencing  Commission  on  the  other  hand,  is  well  suited  to  implement  a  pol- 
icy of  enhanced  sentences  for  use  and/or  possession  of  firearms  during  drug  and 
other  violent  offenses.  Even  now,  the  Guidelines  include  numerous  provisions  for  in- 
creasing the  offense  levels  for  gun  possession  during  drug  and  violent  crimes.  See 
U.S.S.G.  §§2A2.2(b)(2),  2D1. 1(b)(1).  Furthermore,  Congress  has  repeatedly  in  recent 
years  directed  the  Commission  to  implement  similar  policies  through  amendments 
to  28  U.S.C.  §994.  See  §994(h)(I)(j)(k).  Senator  Hatch,  Chairman  of  this  Committee 
has  himself  recently  endorsed  the  concept  of  moving  from  mandatory  minimum  stat- 
utes to  a  combined  approach  that  uses  specific  and  general  statutory  directives  to 
the  Commission  and  increased  statutory  maximums.  The  Honorable  Orrin  G.  Hatch, 
"The  Role  of  Congress  in  Sentencing:  The  United  States  Sentencing  Commission, 
Mandatory  Minimum  Sentences,  and  the  Search  for  a  Certain  and  Effective  Sen- 
tencing System,"  28  Wake  Forest.  L.  Rev.  185  (1993).  In  light  of  the  views  of  these 
respected  jurists  and  legislators,  I  invite  the  Committee  to  consider  this  route  as 
a  means  of  rationalizing  the  legislative  response  to  the  problem  of  drugs  and  guns. 

Alternatively,  if  the  Committee  is  not  able  to  address  this  larger  issue  at  this 
time,  I  would  suggest  that  more  limiting  language  be  used  that  reaches  the  "drag 
fortress"  but  does  not  unwittingly  sweep  in  the  unarmed  drug  trafficker  or  cultiva- 
tor who  also  has  firearms  in  the  home.  Various  limiting  language  that  could  be 
added  includes;  "close  proximity  to  narcotics  or  drug  sale,  "readily  accessible,"  "oper- 
able," and  "unregistered."  Such  language  would  address  the  gap  created  by  the  Bai- 
ley decision  without  the  unfortunate  side  effect  that  the  broader  "possession"  lan- 
guage would  allow. 

I  thank  the  Committee  again  for  allowing  me  this  opportunity  and  request  per- 
mission to  submit  a  set  of  brief  summaries  of  actual  cases  that  demonstrate  some 
of  the  points  1  have  discussed  along  with  my  written  statement. 


Families  Against  Mandatory  Minimums  Foundation 
amy  marie  kacsor 

Federal  sentence:  10  years. 

Convictions:  conspiracy  to  manufacture  marijuana;  use  of  a  firearm  during  a  drug 
transaction. 

Priors:  None. 

Date  of  sentencing:  1994. 

Date  of  birth:  1976. 

Nature  of  Offense:  At  21  years  old.  Amy  was  growing  marijuana  for  personal  use 
in  a  garden  at  her  home  in  Owosso,  Michigan.  She  shared  the  house  with  her  moth- 
er who  owned  two  registered  handguns,  and  her  boyfriend  who  owned  some  hunting 
rifles. 

Guideline  Sentence:  Amy,  her  mother  and  her  boyfriend  were  all  charged  with  the 
same  crime.  Amy  pled  guilty  to  conspiracy  to  manufacture  marijuana  and  use  of  a 
firearm  during  a  drug  trafficking  offense  in  exchange  for  charges  against  her  mother 
being  dropped.  Without  the  mandatory  minimum  for  the  gun  conviction.  Amy's 
guideline  sentence  for  the  drugs  and  gun  would  have  been  78  months  (5  years  for 
the  drugs  and  2  points  for  the  gun=level  28).  In  addition  to  the  prison  sentence,  the 
government  seized  the  house  that  was  purchased  by  Amy  and  her  mother  with 
funds  from  her  father's  life  insurance,  and  they  seized  the  family  car  which  was  pur- 
chased by  her  grandmother. 

District  Judge:  Stuart  Newblatt,  who  called  this  a  "vicious  sentence." 

Personal  Background:  Amy  was  6  months  pregnant  at  the  time  of  arrest.  After 
her  incarceration  she  gave  birth  to  a  daughter  who  her  mother  is  raising. 

Attorney:  Scott  Keillor. 

GLENN  SUESS  AND  RUTH  HELGESEN 

Federal  sentence:  5  years  each. 

Conviction:  Use  of  a  weapon  during  a  drug  trafficking  offense  (manufacture  of 
marijuana). 

Priors:  None. 

Date  of  sentencing:  May  15,  1992. 

Age  of  defendants:  Glenn,  51  years  old;  Ruth,  39  years  old. 

Nature  of  Offense:  This  case  began  as  a  state  case  after  a  sheriff  with  a  grudge 
against  Glenn  sent  a  SWAT  team  into  Glenn's  property  and  arrested  Glenn  and 
Ruth  after  seizing  approximately  5  pounds  of  toothpick-size  marijuana  plants,  de- 
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stroying  most  of  their  property  in  the  process.  After  being  charged  with  possession 
of  100  kilograms  of  marijuana,  Glenn  and  Ruth  eventually  succeeded  in  getting  the 
charges  dismissed  on  the  grounds  of  an  illegal  search.  Coincidentally  or  not,  the  feds 
and  the  national  guard  soon  raided  their  property  with  several  armed  agents  and 
helicopters,  and  arrested  Glenn  and  Ruth  for  the  same  crime.  During  the  federal 
search  of  Glenn  and  Ruth's  home,  the  DEA  found  three  unloaded,  legal  weapons. 
Neither  Glenn  nor  Ruth  sold  or  distributed  marijuana;  rather,  both  grew  their  own 
marijuana  for  personal  medicinal  reasons,  Glenn  on  doctor's  advice  for  treating  hy- 
peractivity and  chronic  pain  and  Ruth  to  relieve  acute  chronic  pain  from  ruptured 
discs  as  well  as  asthma.  Glenn  was  the  legal  owner  of  the  weapons  and  of  the  prop- 
erty where  the  drugs  were  being  grown.  He  was  also  the  primary  caretaker  of  the 
marijuana  plants,  with  Ruth  playing  what  Glenn  characterized  as  only  a  "minor" 
role  in  growing  the  pot. 

Sentence:  Glenn  and  Ruth  pled  out  of  the  drug  charges,  and  pled  guilty  to  the 
use  of  a  firearm  in  relation  to  a  drug  trafficking  crime  on  the  advice  of  their  attor- 
ney. 

District  Judge:  Judge  Donald  D.  Alsop,  of  the  U.S.  District  Court  for  the  District 
of  Minnesota,  a  Nixon  appointee,  stated  at  sentencing,  "Well,  I  agree  with  [defense 
counsel]  that  this  is  a  classic  case  of  why  we  shouldn't  have  mandatory  minimum 
sentences.  His  [Glenn's]  isn't  quite  as  bad,  but  the  one  coming  up  [Ruth's]  is  even 
worse.  I  wish  you  had  heard  the  speeches  I  have  given  most  recently  at  the  Min- 
nesota Club  about  my  view  of  mandatory  minimums." 

Personal  Background:  Glenn  and  Ruth  lived  in  a  home  in  rural  northern  Min- 
nesota, where  guns  were  commonplace.  They  had  rebuilt  their  house,  lived  off  the 
land,  and,  until  very  recently,  did  not  have  electricity.  Glenn  has  a  15  year  old 
daughter  who  was  sent  to  live  with  an  aunt  after  Glenn's  arrest. 

Attorney:  Glenn's,  Earl  Gray. 

DAVID  A.  BRIDWELL 

Case  Summary — David  Bridwell  is  a  46  year-old,  first-time  offender  serving  a  fif- 
teen year  federal  sentence.  Despite  the  fact  that  he  was  predominately  a  drug  user 
rather  than  a  dealer  and  that  he  had  productively  worked  for  the  same  company 
for  over  20  years,  the  mandatory  minimum  statutes  gave  the  district  court  judge 
no  discretion  to  impose  a  lower  sentence.  One  component  of  Bridwell's  sentence  is 
a  five  year  mandatory  sentence  for  using  a  firearm  in  connection  with  a  drug  of- 
fense. Under  the  interpretation  of  this  statute  at  the  time  of  his  plea,  Bridwell  could 
be  found  guilty  of  this  offense  even  though  the  guns  in  his  home  were  lawfially  reg- 
istered and  it  was  undisputed  that  he  never  carried,  displayed  or  otherwise  em- 
ployed any  firearm  during  a  drug  transaction. 

Pro  Bono  Assistance  Needed — Bridwell  needs  an  attorney  to  prepare  a  federal  ha- 
beas petition  under  18  U.S.C.  §2255.  Under  a  recent  Supreme  Court  case,  Bailey 
V.  United  States,  116  S.Ct.  501  (1995),  he  appears  to  have  a  strong  claim  to  vacate 
to  the  gun  charge  and  reduce  his  sentence  by  five  years.  This  part  of  the  case  would 
be  an  excellent  project  for  a  junior  associate  because  the  claim  is  strong  and  FAMM 
has  substantial  materials  and  research  to  assist  the  attorney.  Cases  applying  Bailey 
are  being  reported  weekly  and  this  is  a  good  opportunity  to  see  doctrine  in  develop- 
ment. 

Bridwell  must  also  bring  any  other  claims  he  currently  has  in  this  motion,  there- 
fore the  assigned  attorney  must  also  investigate  two  other  potential  issues.  There 
may  be  grounds  for  a  resentencing  based  on  the  failure  of  the  government  to  prove 
the  type  of  methamphetamine  in  the  case  and  because  the  government  aggregated 
a  series  of  small  buys  over  a  long  period  to  increase  his  sentence.  These  are  also 
"hot"  issues  in  the  federal  courts,  but  there  is  sufficient  existing  case  law  to  make 
the  project  appropriate  for  a  junior  level  attorney.  The  FAMM  Litigation  Director 
is  available  to  supervise  the  research  and  drafting  of  the  motion. 

Defendant  Profile — Bridwell  was  bom  and  raised  by  his  mother  in  Springfield, 
MO.  After  graduation  from  high  school  in  1968,  he  immediately  got  married  and 
began  working  on  an  assembly  line.  After  this  company  left  town,  he  had  a  number 
of  jobs  until  1971,  when  his  mother  assisted  him  in  obtaining  a  position  with  her 
employer,  the  Sweetheart  Cup  Company.  He  worked  the  night  shift  at  Sweetheart 
Cup  until  his  arrest.  Bridwell  has  been  married  several  times  and  he  has  two  adult 
children.  Since  1986,  he  has  hved  with  Annette  Mallone,  a  codefendant  in  this  case 
who  received  a  five  year  sentence.  Bridwell's  mother,  Mary  Mace,  has  been  very 
supportive  and  is  the  original  contact  for  this  case. 

Offense  Profile— Bridwell  began  using  diet  pills  to  help  him  stay  alert  during  his 
night  shift  work  at  the  cup  factory.  When  he  was  unable  to  obtain  these  drugs  le- 
gally, he  began  bujdng  methamphetamine  from,  and  eventually  selling  to,  his  co- 
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workers  and  friends.  Later,  Bridwell  began  to  buy  and  resell  ounce  quantities  to  a 
somewhat  larger  circle  of  people.  One  of  his  regular  customers  became  an  informant 
and  introduced  an  undercover  officer  to  Bridwell.  Over  the  course  of  a  year  and  a 
half  period  in  1991  and  1992,  the  officer  and  the  informant  made  14  small  buys 
from  Bridwell,  for  a  total  of  only  157  grams  of  methamphetamine. 

In  December,  the  police  concluded  their  investigation  with  arrests  of  the  partici- 
pants and  searches  of  their  homes.  In  Bridwell's  house,  they  found  one-half  an 
ounce  of  methamphetamine,  consistent  vdth  the  small  quantities  he  claims  was  the 
extent  of  his  dealing.  The  police  also  seized  numerous  legally  registered  firearms 
and  charged  Bridwell  with  using  these  firearms  in  relation  to  his  drug  business  al- 
though there  was  never  any  evidence  that  Bridwell  carried  a  gun  or  otherwise  used 
his  firearms  in  connection  with  any  drug  sales. 

Bridwell  pled  guilty  to  conspiracy  to  distribute  methamphetamine  and  using  a 
firearm  in  connection  with  a  drug  trafficking  offense.  He  pled  guilty  to  these  of- 
fenses, although  at  sentencing,  he  only  admitted  to  the  guns  being  in  the  same 
house  as  the  drugs.  As  part  of  the  plea,  he  agreed  that  the  conspiracy  had  been  in- 
volved in  one  to  three  kilos,  although  he  only  personally  sold  a  fraction  of  that 
amount.  However,  under  the  Sentencing  Guidelines,  he  was  held  responsible  for  the 
entire  amount  and  sentenced  to  10  years  for  the  drugs  and  a  consecutive  five  years 
for  the  gun  charge.  Bridwell  claims  he  sold  to  support  his  own  drug  use  and  never 
made  any  money  from  trafficking.  Nevertheless,  after  his  incarceration,  the  govern- 
ment forfeited  his  home  which  he  had  owned  for  18  years. 

MICHAEL  CLEMONS 

Case  Summary — Clemons  is  a  first-time  offender  serving  a  ten-year  federal  sen- 
tence for  conspiracy  to  distribute  marijuana  and  using  a  firearm  in  connection  with 
a  drug  trafficking  offense.  On  the  gun  charge,  the  government  did  not  contend  that 
Clemons  actively  used  any  of  the  weapons  in  his  home  in  connection  with  this  of- 
fense nor  did  they  deny  that  Clemons  was  running  a  legitimate  gun  repair  business. 
Nevertheless,  the  government  insisted  Clemons  plead  guilty  to  the  charge.  The  ac- 
knowledged owner  of  the  marijuana,  and  the  clearly  more  culpable  offender,  re- 
ceived only  a  five  year  sentence  because  he  did  not  own  any  of  the  firearms  and 
he  agreed  to  testify  against  Clemons  if  he  went  to  trial. 

Pro  Bono  Assistance  Needed — Clemons  needs  an  attorney  to  prepare  a  federal  ha- 
beas petition  under  18  U.S.C.  §2255.  Under  a  recent  Supreme  Court  case,  Bailey 
V.  United  States,  116  S.Ct.  501  (1995),  he  appears  to  have  a  strong  claim  to  vacate 
the  gun  charge  and  reduce  his  sentence  by  five  years.  This  part  of  the  case  would 
be  an  excellent  project  for  a  summer  associate  or  junior  associate  because  the  claim 
is  strong  and  FAMM  has  substantial  materials  and  research  to  assist  the  attorney. 
Cases  applying  Bailey  are  being  reported  weekly  and  this  is  a  good  opportunity  to 
see  doctrine  in  development. 

Clemons  must  also  bring  any  other  claims  he  currently  has  in  this  motion,  there- 
fore the  assigned  attorney  must  also  investigate  any  other  potential  claims.  How- 
ever, our  initial  reviews  suggests  that  the  Bailey  issue  may  be  the  only  grounds  for 
relief  in  this  case.  While  FAMM  would  prefer  that  a  more  senior  litigator  be  in- 
volved as  well,  the  FAMM  Litigation  Director  would  be  available  to  supervise  the 
research  and  drafting  of  the  motion. 

Defendant  Profile — Clemons  is  a  40  year-old  first-time  offender.  His  father  died 
in  an  accident  shortly  after  he  was  bom.  He  left  high  school  in  ninth  grade  to  go 
to  work  following  his  mother's  heart  attack.  Clemons  was  gainfully  employed  from 
1974  until  1979  as  a  general  laborer  and  from  1980  to  1990  as  a  machine  operator. 
From  1993  until  this  offense  he  was  unemployed  as  the  result  of  a  herniated  disk. 
Clemons  has  been  married  once  and  has  four  minor  children  who  live  with  his  ex- 
wife,  with  whom  he  is  on  good  terms.  Clemons'  live-in  girlfriend  was  also  arrested 
but  charges  against  her  were  later  dropped.  She  is  the  original  contact  on  this  case 
and  she  continues  to  be  supportive  while  he  is  incarcerated. 

Offense  Profile — Clemons  enjoys  working  on  guns  and  made  a  hobby  and  part- 
time  living  repairing  guns  since  his  back  injury.  As  a  result,  his  home  in  rural  Ohio 
was  literally  filled  with  firearms.  Clemons  also  smoked  marijuana  ranging  from  in- 
frequent to  daily  use.  His  former  brother-in-law,  Dave  Lambert,  was  a  local  mari- 
juana dealer  with  a  criminal  record.  At  Lambert's  request,  Clemons  allowed  him  to 
store  approximately  500  pounds  of  marijuana  at  demons'  home.  An  undercover  buy 
operation  revealed  this  stash  location  to  the  police  who  obtained  a  search  warrant 
that  led  to  Clemons'  arrest. 
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HERMAN  MCGEE 

Federal  sentence:  45  years. 

Conviction:  Conspiracy  to  distribute  cocaine;  use  of  firearms  during  a  drug  trans- 
action. 

Priors:  None. 

Date  of  sentencing:  July  19,  1991. 

Date  of  birth:  1950. 

Nature  of  Offense:  Herman  was  convicted  on  the  word  of  a  single  informant,  Mike 
Barnes,  who  had  been  arrested  6  months  earlier.  At  the  time  of  Barne's  arrest,  he 
gave  them  the  name  of  his  supplier,  and  it  was  not  Herman  McGee.  But  six  months 
later  Barnes  was  told  that  he  was  running  out  of  time  and  that  he  must  give  them 
someone  else  so  he  gave  them  Herman's  name.  The  evidence  presented  against  Her- 
man at  trial  was  a  tape  recording  between  one  of  his  codefendants  and  Barnes  talk- 
ing about  Herman.  When  Herman  was  arrested,  they  seized  five  legally  owned  guns 
from  his  collection  at  home.  No  drugs,  or  drug  paraphanalia,  were  found  at  his  home 
or  in  his  possession. 

Guideline  Sentence:  No  amount  of  cocaine  was  specified  in  Herman's  indictment, 
but  Barnes  estimated  the  amount  to  be  93  kilos,  which  determined  Herman's  20 
year  sentence  (level  38).  Herman  received  25  years  for  the  5  guns  found  in  his  home, 
although  no  one  testified  that  any  drug  transactions  occurred  in  his  home.  In  addi- 
tion to  the  prison  sentence,  the  government  seized  Herman's  wife's  jewelry,  two  ve- 
hicles, and  some  rental  property  that  he  owned.  The  informant,  Mike  Barnes,  was 
paid  and  received  immunity. 

Case  Status:  Herman  filed  a  2255  motion  for  resentencing  after  the  Supreme 
Court  Bailey  decision  and  it  was  granted.  He  had  25  years  dropped  from  his  sen- 
tence for  the  gun  convictions,  and  he  is  serving  the  remainder  of  his  20  year  drug 
conviction. 

District  Judge:  William  Hungate  of  Missouri. 

Personal  Background:  Herman  has  been  married  for  over  20  years  and  has  a  16 
year  old  daughter.  He  was  employed  at  Chrysler  for  18  years  until  his  arrest,  and 
his  wife  has  worked  there  for  over  20  years.  Herman  had  supported  himself  since 
his  mother  died  when  he  was  16  years  old. 

Lawyer:  Richard  Sindel. 

TRACY  AND  DENNIS  WILCOX 

Federal  sentence:  6  years,  4  months. 

Conviction:  conspiracy  to  distribute  marijuana;  use  of  firearms  during  a  drug 
transaction. 

Priors:  None. 

Date  of  sentence:  August  5,  1994. 

Date  of  births:  Tracy  July  28,  1968;  Dennis,  1958. 

Nature  of  Offense:  Tracy  and  Dennis  were  using  marijuana  and  had  38  kilograms 
of  it  at  their  house  when  they  were  arrested.  A  government  informant  turned  them 
in.  A  search  of  their  house  found  13  hunting  guns,  all  legally  owned,  and  unloaded. 
None  of  the  guns  was  near  the  marijuana  and  there  was  no  evidence  that  they  had 
used  or  carried  the  guns  in  drug  transactions. 

Sentences:  Tracy  and  Dennis  pleaded  guilty  to  the  marijuana  charge  and  went  to 
trial  on  the  gun  charges.  They  lost  at  trial  and  lost  their  appeals.  Their  guideline 
sentence  was  level  14  (15-21  months)  plus  5  years  for  the  gun  conviction  bringing 
them  to  level  26  (63-78  months).  The  judge  sentenced  them  each  to  76  months.  In 
addition  to  the  prison  sentences,  Tracy's  house  was  seized. 

Case  Status:  Tracy  and  Dennis  filed  successful  2255  motions  under  the  Supreme 
Court  Bailey  decision  and  have  served  their  sentences  for  the  drug  conviction. 

Distict  Judge:  Michael  Melloy,  8th  Circuit  Court  in  Iowa.  He  was  appointed  by 
President  Bush. 

Personal  Background:  Tracy  and  Dennis  were  raised  in  the  country,  hunting  and 
fishing,  and  they  liked  to  target  shoot.  Dennis  has  a  16  year  old  daughter  who  was 
living  with  them  when  they  were  arrested.  She  returned  to  her  mother's  house  after 
the  arrest. 

Attorney's:  Dennis'  attorney  is  Wallace  Taylor.  Tracy's  attorney  is  Frank  Nidey. 

DAVID  CANTERBURY 

Federal  sentence:  5  years,  9  months. 

Conviction:  Possession  of  a  firearm  in  relation  to  a  drug  trafficking  offense;  con- 
spiracy to  possess  and  distribute  cocaine  and  possession  of  illegal  drugs. 
Priors:  Adjudicated  charge  of  possession  of  1.5  grams  cocaine  1989. 
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Date  of  sentencing:  May  9,  1994. 

Date  of  birth:  February  23,  1960. 

Nature  of  Offense:  David  was  a  small-time  drug  user  who  sold  3.5  grams  of  co- 
caine to  undercover  agents  who  befriended  his  girlfriend.  After  the  sale,  agents  raid- 
ed the  farm  house  where  he  hved  in  rural  Iowa,  and  found  4.84  grams  of  cocaine 
and  72  grams  of  marijuana.  They  also  found  a  9  mm  rifle  under  his  desk  and  a  9 
mm  handgun  in  the  head  board  of  the  master  bed.  David  used  the  rifle  for  hunting 
on  his  farm  and  the  handgun  for  general  protection. 

Guideline  Sentence:  In  a  plea  agreement,  prosecutors  dropped  one  of  the  gun 
charges  an  convicted  David  on  the  rifle  charge  and  the  drug  possession  and  distribu- 
tion. He  received  60  months  for  the  gun  and  9  months  for  conspiracy  to  distribute 
cocaine.  Were  it  not  for  the  mandatory  minimum  sentence  required  for  the  gun  con- 
viction, David  would  have  served  between  24  and  30  months  (base  offense  level  18 
for  the  cocaine,  plus  2  for  the  weapon,  minus  3  for  the  acceptance  of 
responsibility=total  offense  level  of  17). 

Case  Status:  David  filed  a  2255  motion  under  the  Bailey  Supreme  Court  decision 
and  was  granted  a  new  sentence  of  28  months.  After  completion  of  the  sentence 
(with  good  time)  he  was  released  on  May  15,  1996. 

District  Judge:  Donald  E.  O'Brien,  Chief  Judge,  8th  Circuit,  N.D.  of  Iowa. 

Personal  Background:  David  was  farming  his  family  farm  with  his  father  at  the 
time  of  his  arrest  and  conviction.  He  has  now  returned  to  farming. 

Attorney:  Mark  Meyer. 

BRENT  HARVEY 

Federal  sentence:  68  months. 

Conviction:  possession  with  intent  to  distribute  marijuana;  use  of  a  weapon  during 
a  drug  trafficking  crime. 

Priors:  None. 

Date  of  sentence:  March  15,  1993. 

Date  of  birth:  June  8,  1960. 

Nature  of  Offense:  Brent's  conviction  for  possession  of  4.5  kilograms  of  marijuana 
resulted  from  a  confidential  informant  telling  police  that  Brent  was  a  drug  dealer. 
Police  found  the  marijuana  inside  Brent's  home,  and  the  4.5  kilo  amount  led  to  an 
offense  level  of  10,  which  dictates  a  sentence  of  6-12  months.  However,  the  police 
found  a  rifle  and  a  handgun  under  Brent's  bed.  Both  guns  were  inside  of  gun  cases 
and  unloaded,  although  ammunition  was  found  near  them  under  the  bed.  Brent 
owned  both  these  guns  legedly,  and  had  them  properly  registered.  Because  the  jury 
found  Brent  guilty  on  the  gun  charge,  the  judge  was  required  to  sentence  Brent  to 
an  additional  5  year  mandatory  minimum  in  federal  prison. 

Guideline  Sentence:  Brent's  offense  without  mandatory  minimums  would  have 
been  a  level  12,  carrying  a  10  to  16  month  sentence. 

Case  Status:  Brent  filed  a  successful  2255  motion  after  the  Supreme  Court  Bailey 
decision  and  was  released  in  the  Spring  of  1996. 

District  Judge:  George  C.  Young,  Middle  District  of  Florida.  During  the  proceed- 
ing, the  judge  said,  "I  am  concerned  about  this  gun  count  where  the  guns  are  found 
in  the  home  where  guns  can  ordinarily  be  possessed  by  an  individual  for  the  protec- 
tion of  the  home,  and  it's  illegal  to  have  the  use  of  a  gun  in  a  trafficking  offense. 
I  think  that  the  obvious  intention  of  the  Congress  in  passing  such  a  law  was  to  pe- 
nalize severely  the  use  of  a  gun  in  connection  with  the  active  trafficking;  that  is, 
whether  you  are  transferring  marijuana  or  other  narcotics,  and  having  the  gun 
available  to  utilize.  But  here,  there  is  no  evidence  that  this  marijuana  was  being 
sold  in  the  home,  that  I  recall.  And  a  gun  under  the  bed  that  you  had  to  be  lying 
down  to  reach.  I  am  concerned  about  that.  We  are  talking  abut  a  mandatory  five 
year  sentence,  and  I'd  like  to  have  something  on  that." 

Personal  Background:  Brent  is  married  and  has  one  child,  who  is  almost  one  year 
old.  Before  his  incarceration.  Brent  worked  full-time  at  his  father's  used  car  lot. 

Attorney:  James  Campbell. 
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aft  arnoon . 


THE  COORTl   Good 
U&lted  States  veraua  Angell 
Coox^  of  Appeals  has  instruct^ 
I  walked  in  the  courtroom  and 
in  here,  I  am  here  on  the  8in< 
ever  had  to  do  since  I  atartec 

It  strikes  me  that  based 
provided  by  th«  Circuit  Court 
Offense  Level  now  becomes  24, 
and  the  guideline  range  is  51 
offense,  plus  the  continuing  ' 

Are  there  objections  to 
MR.  GRAY:   Your 
acceptance  of  responsibility 
would  seem  to  me  he  would  get 
sentence  is  more  than  —  I  ioi 
a  three-point  acceptance  whici 
24,  a  46  to  57  month  range, 
would  be  46  to  57  months, 

MS.  BURNS-MAGILL: 
government  would  object  to 
for  acceptance  of  responsibility 


Hone  r 


Thursday  afternoon, 
August  23,  1994 
1:30  o'clock,  p.m. 


We  have  the  matter  of 
He  are  here  because  the  Circuit 

me  on  the  errors  of  my  ways, 
told  my  staff  as  I  was  walking 
ely  most  distasteful  thing  I 
in  my  job;  but,  I  am   here, 
on  the  calculations  that  are 
of  Appeals,  that  the  Total 
the  Criminal  History  Score  I, 
to  63  months  on  the  base 
ecutive  60  months, 
ifhese  findings? 

,  since  he  was  sentenced,  the 

now  three  points.   And  it 

the  benefit  of  that  because  his 

got  the  amount.   So,  it  would  b' 

would  bring  him  to  a  category 

egory  23,  I'm  sorry,  which 


C  at£ 


our  Honor,  if  I  may,  the 

Mr.  Angell  the  third  point 
The  guidelines  are  clear 


g3.\  xng 
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THE  CODRT:   Any  ccanqents  on  behalf  of  the 
government? 

MS.  BORNS-MAGILL:  tk>,    Your  Honor. 

THE  COURT:   Mr.  Angell,  I  eaa   kind  of  repeating 
something  here,  but  I  need  to  po  it. 

I  have  said  it  before,  an i  I  will  say  again,  drug  dealin 
is  not  right ,  it  is  wrong .   Yc i  were  wrong  in  getting  involve 


in  this  marijuana  business.   I 
It's  a  case  that  1  speak. 


2ire  a  number  of  things  in  this 


deeply  from  the  first  day  I  sa  r   it.   They  have  not  changed 


have  no  difficulty  with  that. 
by  my  comments  today,  to  my 


congressman,  to  the  legislativ s  branch  of  government.   There 


case  that  have  bothered  me 


Consecutive,  minimum  mandatory 
to  justice  in  the  culture  of  a 
Minnesota.  If  I  had  my  choice 
they  would  be  confiscated;  but 
But,  X  do  know  that  a  person  ij 
Minnesota  will  have  firearms  u 
Not  in  southern  Minnesota,  but 
It  will  exist.   Therefore,  the 


sentences  for  guns  do  not  lead 
state  such  as  the  state  of 
there  would  be  no  handguns, 
I  don't  write  those  laws, 
a  fcirm  house  in  southern 
the  home.   I  grew  up  in  one. 
it  is  a  comparable  situation. 
wrongdoings  will  automatically 
the  kind  of  additional  minimum 


if  they  are  charged,  result  in 

mandatory  sentences  that  are  iii^posed  in  a  matter  such  as 

this. 

The  second  aspect  of  this  base  that  hurts  me  to  the  very 


quick,  and  again  it  is  not  youi 


conduct  necessarily,  Mr. 
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Angell,  because  I  can  repeat  thi  t  it  is  wrong;  but,  this  is  a 
case  in  which  the  evidence  obta.  ned  in  the  case  was  obtained 


within  a  matter  of  hours  of  the 


original  stop  on  that 


ill-faded  night.   It  is  a  matta :  of  a  case  that  sat,  than,  for 


ne£u:ly  a  year  before  there  was 
I  suspect  strongly  that  it  waa 


m  indictment  handed  down.   And 
t  year  of  gxeat  debate  between 


police  officers  as  to  whether  c  c   not  there  should  be  a  charge 
in  the  federal  court  or  a  chare  s  in  the  state  court,  a  charge 
in  the  state  court  that  would  constitute  a  petty  misdemeanor, 
a  change  in  the  federal  court ,  or  one  that  approaches  about 
nine  years  of  incarceration.  1    charge  in  which  a  person  that 
had  no  criminal  history  now  stands  before  this  Court.   And  I 
cannot  help  but  reflect  as  I  3;  t  beside  the  former  director  of 
the  Federal  Bureau  of  Prisons  ,  nd  listened  to  the  Chairman  of 
the  United  States  Sentencing  C  >mmission  speak  with  such  great 
confidence  about  a  ten-year  se  itence  to  be  imposed  upon  a 
certain  given  situation.  And  :he  director  of  the  Federal 
Bureau  of  Prisons  leaned  over  ;o  me  and  said:   Does  the 
chairmem  not  realize  that  any  person  that  spends  ten  years  in 
one  of  my  institutions  comes  c it  of  that  institution 
dysfunctional,  without  oxcepti an?   A  society  that  is  today 
debating  a  crime  bill  repeat  > ith  that  kind  of  long,  long 
sentences  imposed. 

And  finally,  I  come  tn  ai other  item  that  hurts  me  to  the 
very  quick.  I  carry  no  pretei  se  of  the  awesome 
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responsibilitieg  of  imposition  <  f   sentencing  and  deprivation 
of  freedom  of  people.   It  is  a  earful  responsibility.   It  ia 
the  only  aspect  of  my  job  that  las  ever  caused  me  to  lose 
sleep. 

Society  has  chosen  insteadj  to  place  the  responsibility 
for  the  amount  of  sentence  thatj  people  receive  out  of  the 
hands  of  judges  and  into  the  ha  tids  of  prosecutors  and  into  the 


hands  of  police  officers,  where 


created  time  after  time.   And  so,  I  can  hear  the  debate  that 
occurred  those  many,  many  montl  a   ago  as  to  whether,  Mr. 
Angell ,  you  should  be  charged  .  ,n  the  federal  court  or  you 


should  be  charged  in  the  state 


pre-determined  sentences  are 


court.   And  so  it  is  that  I 


become  offended  with  the  strug  [le  that  one  is  imposed  upon  to 
deliver. 

I  say  by  the  same  token  t lat  so  long  ago  I  raised  my  hand 


in  the  well  of  this  courtroom 


and  said  that  I  would  uphold  the' 


position. 

At  this  point,  I  continus 
the  position.   But,  I  do  not 
compelled  to  impose  upon  you 


laws  of  this  nation.   When  Ids  that,  I  have  no  choice  but  to 
uphold  those  laws  of  this  nati  on  or  remove  myself  from  this 


to  make  the  choice  to  remain  ir 
1  ay  that  the  sentence  that  I  am 
■I  oday,  Mr.  Angell,  is  a  personal 


choice.   It  ia  not  the  sentem  «  that  you  would  receive  had  the 


Court  had  the  opportunity  to 


sxerciae  discretion,  background 


JEANNE  M.  ANDERSON, 


ajid   judgment  that  is  classica  .ly  thought  to  be  placed  in  the 
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Court  of  Appeals  of  the  Eighth 


hands  of  a  Judge  but  has  been  ;  emoved.   And  so  I  ask  those  in 
tha  legislative  branch  to  give  serious  consideration  to  that 
responsibility  -that  has  been  d<  legated  and  where  that 
delegation  rests. 

Nevertheless,  baaed  upon  llhess  comments  and  pursuant  to 
the  Sentencing  Ref  orai  Act  and  j  ursuant  to  the  direction  of  the 


Circuit,  the  Court  hereby 


imposes  as  to  counts  of  conviction,  other  than  the  gun  count, 
a  consecutive  sentence  of  46  mc nthe  of  imprisonment,  to  be 
followed  by  a  60-month  consacut  ive  sentence  for  the  gun  count 


for  which  you  stand  convicted. 


of  the  previously  imposed  sentence,  including  supervised 


release,  et  cetera,  all  remain 


All  other  terms  and  conditions 


in  in  effect.   Thank  you. 


MR.  GRAY:  Your  Honoi ,  with  respect  to  release  to  a 
halfway  house,  1  have  been  advised  by  some  actually  jailhouse 
lawyers  in  the  federal  system  t  aat  it  is  important  now  to 
request  early  release  to  a  halfway  house.  I  guess  it  means 
the  difference  between  90  days 
down  the  path  a  long  ways,  but 


ind  six  months.   I  know  it  is 
C  would  request  at  this  time 


that  he  receive  a  recosmiendatio i  of  aarly  release  to  a  halfway 
house 

THE  COURT:   I  will  gi  re  that  recommendation  for  an 
early  release  to  the  halfway  hoise.   I  might  as  well  —  I  have 
been  on  the  soapbox  today,  1  wi  ,1  get  back  on  it.   I  give  it. 


Mr.  Angell,  only  because  I  beli 


ve  the  sentence  that  is 
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imposed  on  you  and  haa  been  con  >elled  by  this  Court:  is  an 


unfair  sen'tence.   But^  be  -that 
know  that  I  in  fact  personally 


la  it  may,  Z  also  want  you  to 
sppoae  long  stays  in  halfway 


violate,  and  you  have  to  do  it 
don't  know  that  anybody  present 


houses.   I  think  it  is  an  unnat  iral  existence.   Six  months  in 
a  halfway  house  is  almost  an  is  ::olerable  existence  because  you 
are  placed  under  exceedingly  stiff  rules  that  you  can't 


Eor  such  a  long  time.   And  1 
in  the  courtroom  —  but  I  have 


a  war  story  about,  that  some  pear  chap  that  got  in  the  halfway 


house  for  a  long  period  of  time 


went  out  and  had  a  couple  of  beers  which  he  wasn't  supposed  to 


do.  But,  nevertheless,  he  cam£ 
pulled  into  the  parking  lot  anc 
lot,  instead  of  in  his  bed  and 


back  to  the  halfway  house  and 
fell  asleep  in  the  parking 
ended  up  having  to  go  back  to 


Jeann' 
Offic 


,  it  came  to  uis  birthday. 


He 


prison  to  finish  his  term.   The  t  is  the  unf oirtunate  part  about 
halfway  houses.   But,  be  that  cs  it  may,  because  of  the 
situation  of  this  sentencing,  :  do  make  that  recommendation. 

MR.  GRAY:  Thanks,  Jxdge. 

THE  COURT:   Okay,  think  you. 

MS.  BURNS -MAGILL:   Tl  ank  you. 


Certified  by: 


M.  Anderson,  RPR-CM 
al  Court  Reporter 
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Senator  DeWine.  Professor,  let  me  just  start  with  you,  since  this 
is  where  we  are  ending.  Could  you  tell  me,  under  the  Sentencing 
Guidelines  today,  how  drugs  are  dealt  with? 

Mr.  Zlotnick.  Certainly. 

Senator  DeWine.  How  does  that  work  today? 

Mr.  Zlotnick.  Under  the  Sentencing  Guidelines 

Senator  DeWine.  Excuse  me.  Just  to  recap,  you  have  suggested, 
instead  of  going  the  enhancement  route,  that  this  be  a  factor  or  be 
factored  ultimately  more  in  the  sentencing.  I  just  wondered  what 
is  the  status  quo  on  that. 

Mr.  Zlotnick.  Dealing  specifically  with  the  gun  issue,  there  is 
already  provision  for  a  2-point  enhancement  for  anyone  who  pos- 
sesses a  gun  during  a  drug  trafficking  offense  which  automatically 
increases  the  sentence.  Certainly,  the  committee  can  improve  sec- 
tion 994  of  the  Code  and  make  a  suggestion  or  require  the  Commis- 
sion to  increase  the  penalty  in  such  a  way  so  that  guns  possessed 
in  the  course  of  a  drug  trafficking  offense  or  used  or  brandished  in 
close  proximity  are  punished,  and  leave  it  to  the  commission  to 
come  up  with  a  sliding  scale  that  addresses  the  types  of  issues  that 
have  been  raised  in  a  number  of  the  draft  bills.  So,  that  already 
exists. 

The  other  thing,  of  course,  I  would  note  is  that  the  more  drugs 
you  have,  the  more  severe  your  penalty.  The  higher  up  you  are  in 
the  organization,  the  more  severe  your  penalty.  If  any  violence  is 
used,  the  more  severe  your  penalty.  So  the  Commission  has  taken 
into  consideration  many  of  the  factors  recognized  as  the  worst-case 
scenarios  by  these  witnesses  and  will  already  ratchet  the  sentences 
up,  often  much  higher  than  the  mandatory  minimum  set  at  the 
base  level  on  the  amount  of  the  drugs.  I  think  that  that  is  the  ap- 
propriate way  to  deal  with  policy  issues  such  as  this. 

Senator  DeWine.  I  want  to  just  make  sure  I  understand  what 
you  are  advocating,  though.  Your  testimony  is  that  this  is  already 
factored  in.  Are  you  saying  that  it  should  be  factored  in  more  in 
the  Sentencing  Guidelines?  They  should  go  back  and  say  this  is 
more  points  or  this  is  more — I  just  want  to  make  sure  I  under- 
stand. 

Mr.  Zlotnick.  Mr.  Chairman,  if  the  committee  is  going  to  ad- 
dress the  Bailey  gap  and  wishes  to  go  beyond  just  changing  some 
language,  I  think  the  best  way  to  do  it  is  to  direct  that  the  use  or 
carrying  of  a  firearm,  which  are  themselves  broad  terms — rather 
than  using  a  mandatory  minimum,  that  the  Commission  be  di- 
rected to  directly  enhance  sentences.  There  isn't  even  the  need  in 
the  broadest  picture  for  924(c)  as  a  separate  mandatory  minimum 
and  the  policy  problem  itself  could  be  addressed  through  the  com- 
mission. 

Senator  DeWine.  Let  me  move  to  broad  policy,  and  I  know  we 
are  already  talking  about  that,  but  you  made  the  statement  "drug 
fortress"  as  something  that  I  thought  I  understand  you  to  say 
needs  to  be  addressed  somehow,  versus  mere  possession  on  the 
other  hand.  Distinguish  the  two  by  example  for  me.  You  have  al- 
ready given  examples,  I  think,  of  possession.  I  just  want  to  make 
sure  I  understand  what  you  mean  by  "drug  fortress." 

Mr.  Zlotnick.  I  think  these  are  the  types  of  cases  that  I  actually 
saw  in  the  District  of  Columbia.  We  are  talking  about  an  active  dis- 
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tribution  point  for  drugs;  for  example,  a  crack  house  where  a  traf- 
ficker will  leave  a  loaded  weapon  in  close  proximity,  to  use  your 
language,  to  an  amount  of  drugs  with  the  intent  to  go  and  retrieve 
that  weapon  to  defend  their  drugs  or  defend  in  some  cases  their 
proceeds  from  theft  by  a  robber  or  by  another  drug  dealer. 

Under  the  current  situation,  if  that  gun  is  not  within  arm's 
reach,  "carry"  will,  in  fact,  reach  under  most  definitions.  We  have, 
for  example,  the  search  warrant  where  the  defendant  is  in  the 
bathroom  with  the  water  swirling  and  the  guns  and  some  other 
drugs  are  in  another  room.  That  gun  would  not  be  covered,  and  I 
think  that  language  could  be  come  up  with  by  the  Commission,  or 
my  second  choice  would  be  the  committee,  that  could  address  that 
gap. 

Senator  DeWine.  But  your  point,  though,  is,  as  far  as  you  are 
concerned  in  regard  to  public  policy,  that  should  be  enhanced  some 
way,  however  it  is  done.  In  other  words,  this  is  the  type  of  thing 
we  are  trying  to  discourage. 

Mr.  Zlotnick.  Absolutely. 

Senator  DeWine.  What  if  I  add  the  factor  that  on  the  particular 
date  in  question  when  they  hit  the  house  with  the  search  warrant, 
all  the  things  are  true,  except  the  defendant  just  isn't  there? 

Mr.  Zlotnick.  I  think  if  the  Government  can  prove  the  connec- 
tion between  that  gun  and  drugs  and  the  defendant,  I  don't  think 
the  situation  changes. 

Senator  DeWine.  It  is  always  a  proof  question. 

Mr.  Zlotnick.  Right,  but  what  I  would  note  to  the  chairman,  I 
think — something  that  gets  lost  and  as  a  former  prosecutor  I  would 
like  to  point  out  to  you  is  that  in  a  well-investigated  case,  you  will 
have  undercover  officer,  informant,  video  and  audio  testimony,  that 
ties  the  guns  to  the  drugs. 

What  happens  in  a  lot  of  these  cases,  particularly  as  we  have 
federalized  what  are  really  for  the  most  part  localized  State  cases — 
quite  frankly,  what  are  sloppy  or  poorly  investigated  cases — we  call 
them  snapshots.  There  is  just  a  snapshot.  There  is  no  additional 
activity.  That  is  all  we  are  left  with,  some  drugs  and  a  gun,  and 
we  want  to  tie  them  together.  If  the  case  were  really  thoroughly 
investigated,  as  good  Federal  cases  are,  those  gaps  are  filled,  and 
I  am  hesitant  to  suggest  to  the  committee,  to  make  up  for  sloppy 
police  work,  a  statute  that  makes  prosecution  easier. 

Senator  DeWine.  Your  example  assumes  you  do  not  have  a  sale; 
you  do  not  have  testimony  of  a  sale.  Is  that  what  you  are  saying? 

Mr.  Zlotnick.  Right. 

Senator  DeWine.  You  hit  the  place  with  a  search  warrant.  It  is 
his  house  or  her  house  and  you  have  got  the  drugs,  and  in  my  ex- 
ample you  have  got  the  gun  and  you  have  got  the  money,  but  that 
is  all  you  have.  I  mean,  you  don't  have  an  underlying  sale  that  oc- 
curred 2  weeks  before  where  you  have  a  witness  who  is  going  to 
come  in  and  say,  yes,  I  am  an  FBI  agent  or  a  DEA  agent,  or  I  am 
a  Greene  County  sheriffs  deputy  and,  yes,  I  purchased  drugs  on 
such-and-such  a  date.  You  don't  have  that,  is  what  you  are  saying. 

Mr.  Zlotnick.  That  is  correct,  and  I  think  there  are  many  of 
those  cases  out  there. 

Senator  DeWine.  Does  anyone  disagree  on  the  panel  with  Profes- 
sor Zlotnick's  statement  that  this  is  one  of  the  types  of  things  that 
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we  should  actually  have  an  enhanced  penalty  for?  Is  there  anybody 
on  the  panel  who  says  that  should  not  be,  where  the  crackhouse — 
you  go  in;  drugs  are  there,  the  gun  is  there,  assuming  you  can 
prove  your  case  that  there  is  a  nexus  there.  Does  anybody  have  any 
problem  with  that? 

Mr.  HUNGAR.  None  at  all.  I  think  the  Supreme  Court  stands 
alone  on  that. 

Senator  DeWine.  So  that  is  one  of  the  things  we  need  to  fix,  OK. 
Let  us  go  the  other  way,  then.  Let  us  look  at  his  other  examples 
that  he  refers  to  as  coming  under  the  rubric  of  possession,  and  why 
don't  we  just  start  with  the  first  example  he  gave.  That  was,  what, 
Kascor?  Was  that  the  name? 

Mr.  Zlotnick.  Kascor. 

Senator  DeWine.  What  was  found  in  that  home  was  two  hunting 
rifles  and  two  guns  registered  not  to  the  defendant,  to  a  boyfriend, 
I  think. 

Mr.  Zlotnick.  To  the  mother. 

Senator  DeWine.  To  the  mother,  OK.  Should  we  enhance  the 
penalty  on  that?  What  is  public  policy  here?  Sergeant,  let  us  start 
with  you. 

Mr.  Fluck.  I  think  the  point  that 

Senator  DeWine.  Assuming  the  facts  as  given;  I  mean,  that  is  all 
you  can  do  is  assume  the  facts  as  related. 

Mr.  Fluck.  Assuming  the  facts  that  are  given,  I  think  what  the 
doctor  is  saying  is  that  we  are  making  negative  assumptions.  For 
his  basis  to  hold  true,  we  are  making  the  negative  assumption  that 
the  weapon  was  not  there  for  the  use.  Unfortunately,  in  20  years 
of  law  enforcement,  I  don't  go  to  work  making  negative  assump- 
tions. 

I  think  all  law  enforcement  in  this  country  has  to  make  the  as- 
sumption of  the  worst.  We  have  to  assume  that  the  weapon  is 
there,  that  the  weapon  is  a  potential  armament  to  do  harm  or  kill 
the  officers  or  other  drug  dealers.  To  make  the  assumption  that 
just  because  there  is  a  cultural  acceptance  of  weapon  possession — 
living  in  North  Carolina,  that  does  exist  in  many  parts  of  the  State. 
There  is  a  cultural  acceptance;  there  is  a  shotgun  in  the  pickup 
truck. 

But  to  make  assumptions  to  the  intent  of  the  criminal  can  be 
deadly.  I  don't  think  that  the  court  needs  to  be  making  assump- 
tions as  to  whether  or  not  there  was  intent  to  use  that  weapon.  The 
intent  makes  it  no  less  dangerous  by  its  presence. 

Senator  DeWine.  Mr.  Wilson. 

Mr.  Wilson.  I  agree  with  the  sergeant  to  a  certain  extent.  I 
think  it  is  incumbent  that  if  those  weapons  were  readily  accessible, 
then  I  think  it  applies  under  the  statute. 

Senator  DeWine.  Well,  should  it,  though,  is  the  question. 

Mr.  Wilson.  I  think  it  should.  I  think  if  it  is  there,  it  is  acces- 
sible, it  is  available  for  use,  then  I  think  the  penalty  should  be  en- 
hanced. I  am  not  sure  about  the  hunting  rifles,  but  the  handguns, 
especially.  To  go  to  the  other  example  in  Minnesota,  I  worked  in 
Minnesota  and  I  don't  know  too  many  Federal  prosecutors  who 
would  file  charges  on  hunting  rifles  in  someone's  house. 

But,  again,  I  think  if  there  are  handguns  involved  and  they  are 
readily  accessible,  readily  available,  if  they  might  under  a  seat 
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cushion  or  a  desk  drawer  near  where  their  drugs  are  stashed  or 
their  money  is  stashed,  then  I  should  certainly  think  myself  that 
that  would  call  for  an  enhanced  penalty. 

Senator  DeWine.  Mr.  Hungar. 

Mr.  Hungar.  I  think  that  it  is  hard  to  answer  without  knowing 
more  of  the  facts. 

Senator  DeWine.  Excuse  me,  but  just  for  the  sake  of  the  hypo- 
thetical, which  was  not  a  hypothetical,  but  we  are  going  to  make 
it  into  a  hypothetical  because  we  are  going  to  assume  certain 
things,  that  is  all  you  have  got.  I  am  asking  the  question  that  if 
that  is  all  you  have  and  you  don't  have  an  undercover  agent  who 
said,  hey,  I  have  seen  that  gun  before,  let  me  tell  you  what  he  was 
doing  with  that  gun,  or  she  was  doing  with  that  gun — you  don't 
have  the  situation  where  the  gun  is  close  to  the  drugs  and  it  is  ob- 
vious that  they  are  housed  or  stored  together.  We  don't  have  that 
situation.  Barebones  facts — we  have  got  nothing  else.  What  is  the 
public  policy  there? 

Mr.  Hungar.  Well,  the  public  policy,  of  course,  is  that  we  do  not 
want  criminals  who  are  engaging  in  drug  trafficking  crimes  and 
violent  offenses  to  arm  themselves,  to  have  guns  available  with  the 
purpose  or  with  the  thought  that  they  may  use  them  at  some  point. 

I  think  it  is  important  to  remember — and  while  I  understand  the 
concerns  of  the  law  enforcement  officers  here,  and  I  don't  disagree 
with  them,  I  think  it  is  important  to  remember  that  even  if  you 
adopt  a  possession  standard,  the  statute  does  not  criminalize  all 
possession  by  persons  who  are  also  engaging  in  drug  crimes  or  vio- 
lent crimes.  It  has  to  be  possession  during  and  in  relation  to  the 
offense. 

While  there  will  always  be  line-drawing  problems  at  the  margin, 
the  courts  have  required  more  than  merely  a  showing  that  there 
were  guns  in  the  house.  For  instance,  you  would  have  to  show  that 
the  defendant  was  aware  that  the  guns  were  there,  had  access  to 
them,  possessed  them  in  some  sense.  If  these  guns  were  locked  in 
the  mother's  closet,  for  example,  and  the  defendant  being  charged 
didn't  have  reasonable  access  to  them,  I  think  that  you  should  not 
impose  liability.  The  question  is  whether  the  gun  is  being  pos- 
sessed by  the  criminal  in  relation  to  the  crime  in  some  sense,  and 
so  there  are  difficult  line-drawing  problems  always  at  the  margin. 

Senator  DeWine.  Sergeant,  let  me  go  back  to  a  statement  that 
you  made,  and  I  am  going  to  read  from  your  prepared  testimony 
and  I  think  you  gave  it  almost  verbatim.  "The  one  statement  I  re- 
call from  my  drug  training  over  10  years  ago  was  from  a  DEA 
agent  that  said  where  there  is  cocaine,  there  is  a  gun.  During  my 
4  years  in  drug  investigations,  I  would  continually  find  this  state- 
ment to  be  true.  However,  few  weapons  recovered  were  found  in 
the  personal  possession  of  the  dealer.  The  weapon  was  either  hid- 
den nearby  for  easy  access  or  handled  by  an  associate,  most  times 
by  these  young  apprentices." 

I  just  wonder  how  that  statement — first  of  all,  I  wonder  if  those 
on  the  panel  who  have  law  enforcement  backgrounds  disagree  with 
that  in  any  way.  That  would  be,  I  guess,  my  first  question.  Does 
anybody  have  a  problem  with  that  statement,  based  on  your  own 
experience  or  your  professional  background? 

[No  response.] 
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Senator  DeWine.  I  take  it  by  your  silence  the  answer  is  no. 

Mr.  Wilson.  Well,  to  a  certain  extent.  I  think  that  in  many  in- 
stances, many  drug  trafBckers  will  have  bodyguards  who  are 
armed.  They  themselves,  depending  on  their  level,  may  not  carry 
a  weapon.  I  agree  with  the  sergeant  that  many  times  these  weap- 
ons are  concealed  in  vehicles,  in  glove  boxes,  under  seats,  in  brief- 
cases. He  may  not  actually  have  the  weapon  on  himself,  but  I  can 
tell  you  from  my  perspective  that  he  has  that  weapon  available  in 
one  form  or  another. 

Senator  DeWine.  So,  therefore,  based  on  this  statement — where 
there  is  cocaine,  there  is  a  gun,  but  it  may  not  necessarily  be  on 
the  defendant — what  are  the  public  policy  ramifications  of  these 
facts  or  this  statement?  Does  anybody  want  to  comment  on  that? 

Mr.  Zlotnick.  Mr.  Chairman,  I  think  I  would  disagree  to  that 
as  a  categorical  statement.  One  of  the  hj^otheticals  I  gave,  the 
Missouri  methamphetamine  case — methamphetamine  isn't  cocaine, 
but  you  often  have  similar  populations  or  comparable  populations 
dealing.  Given  the  low  amounts  of  narcotics  that  trigger  the  Fed- 
eral penalties,  I  do  believe  it  is  a  common,  though  not  a  majority 
experience,  to  have  drug  distribution  rings  that  are  nonviolent  and 
that  they  are  encapsulated. 

Maybe  at  a  higher  level,  there  were  weapons  involved,  but,  for 
example,  this  group  in  Missouri  that  was  dealing  in  methamphet- 
amine exclusively  to  people  they  knew — there  were  no  weapons  in- 
volved in  distribution,  although  some  of  the  participants  owned 
weapons  and  kept  them  in  their  homes.  So  I  would  disagree  with 
that  as  a  categorical  statement. 

Senator  DeWine.  But  in  that  case,  all  our  discussion  is  sort  of 
irrelevant  because  we  don't  have  a  firearm  around  anyway. 

Mr.  Zlotnick.  Well,  no,  because  when  they  do  a  search  warrant 
to  end  the  investigation,  they  find  the  legally  registered  firearms 
in  the  home  and  then  tag  them  on  because  if  there  is  a  year-and- 
a-half  conspiracy — I  disagree  with  Mr.  Hungar.  During  a  conspir- 
acy, if  you  possess  the  gun  during  the  conspiracy,  that  is  going  to 
be  enough  to  trigger  924(c),  and  prosecutors  will  charge  it  as  they 
did  in  this  Missouri  case  that  I  have  discussed. 

Senator  DeWine.  We  are  kind  of  having  a  little  free-for-all  here. 
Anybody  disagree  with  that?  Let  us  just  go  back  and  forth;  just 
jump  right  in. 

Mr.  Hungar.  Well,  I  would  just  point  out  that  it  has  to  be  during 
and  in  relation  to,  and  certainly  in  many  circumstances  where  the 
gun  is  in  the  home  and  the  drug  ring  is  also  being  run  out  of  the 
home,  the  prosecution  will  be  able  to  prove  that  the  gun  was  pos- 
sessed in  relation  to  the  crime,  but  that  is  not  necessarily  the  case. 

Senator  DeWine.  You  have  got  to  make  that  connect;  you  have 
got  to  prove  it. 

Mr.  Hungar.  Right. 

Mr.  Zlotnick.  I  think  over  a  year-and-a-half  period,  it  becomes 
a  lot  easier  to  make  some  type  of  tangential  or  peripheral  connec- 
tion. At  some  point,  this  individual  went  home  and  stored  some 
drugs  at  home,  but  none  of  the  distribution  took  place  in  the  home. 
It  doesn't  matter  if  the  drugs  were  possessed  at  home.  That  is 
going  to  be  enough,  and  I  think  that  kind  of  tangential  relation- 
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ship,  when  we  are  talking  about  an  enhanced  penalty,  as  Senator 
Biden  talked  about,  is  the  public  policy  question. 

We  already  have  5-  and  10-year  mandatory  minimums,  plus  en- 
hanced penalties  under  the  guidelines,  for  these  individuals.  Do  we 
want  to  reach  that  kind  of  marginal  gun  possession,  given  the  ex- 
perience and  the  public  policy  which  allows  and  in  some  sense  pro- 
motes gun  possession  in  this  country? 

Senator  DeWine.  Any  reaction  to  that? 

Mr.  Wilson.  Well,  Mr.  Chairman,  I  still  think  that  the  nexus  be- 
tween the  drugs  and  the  crime  has  to  be  proven.  I  have  no  prob- 
lems with  that,  but  if  that  can  be  proven  by  the  prosecutor  and  by 
the  investigating  agencies,  then  I  think  it  still  deserves  enhanced 
penalties.  Given  Mr.  Zlotnick's  scenario,  without  any  other  details, 
I  might  perhaps  agree  with  him. 

But  I  think  if  the  investigating  agency  can  prove  that  nexus  and 
the  prosecutor  files  those  charges,  then  I  think  it  deserves  liability. 

Senator  DeWine.  And  examples  of  that  nexus  would  be  what? 
Give  me  two  or  three  scenarios.  What  is  enough?  I  mean,  what  is 
a  bare-minimum  enough? 

Mr.  Wilson.  I  think  a  bare  minimum  would  be  if  that  weapon — 
if  they  conducted  their  drug  sales  in  their  parlor  and  that  weapon 
happened  to  be  found  under  a  seat  cushion  in  that  parlor,  I  think 
that  is  a  direct  nexus,  or  perhaps  in  a  desk  drawer  in  a  study  or 
something,  if  that  is  where  they  did  their  business.  Anything  that 
I  think  is  accessible  and  easily  reachable  by  that  defendant,  I 
would  think — of  course,  I  am  not  a  prosecutor,  although  there  were 
times  during  my  career  that  I  wish  I  was. 

Senator  DeWine.  Probably  a  lot  of  times. 

Mr.  Wilson.  Yes,  sir.  But  I  think  in  my  own  mind  there  is  a 
nexus  there  and  I  think  it  is  provable. 

Senator  DeWine.  Anybody  else? 

[No  response.] 

Senator  DeWine.  Well,  I  appreciate  everyone's  testimony.  This 
has  been  very  helpful.  If  any  of  you  wish  to  submit  an3rthing  in  ad- 
dition to  what  you  have  brought  today — if  you  want  to  send  us  ad- 
ditional information,  that  would  be  certainly  welcome  by  myself, 
and  I  am  sure  the  other  members  of  the  committee.  I  hope  that  we 
will  be  able  to  move  some  legislation,  if  not  this  year,  at  least  next 
year,  and  we  appreciate  very  much  your  testimony. 

Thank  you. 

[Whereupon,  at  4:01  p.m.,  the  committee  was  adjourned.] 
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